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Billing Practices

Conrad Client hires Attorney Abigail. Her engagement letters says she will bill the client “$100
an hour for legal services”, and she will charge him “for reasonable expenses incurred in the
course of the legal services.”

What billing issues do you see in the following fact patterns? What guidance or answer does
Rule 1.5 (and the Comments) give? See Advisory Opinion 93-379 (page 114) and 00-420 (page
102). Does the lawyer have discretion? What additional information would be helpful? Do any
of these billing practices trouble you?

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

Attorney works on Conrad’s matter from 10:00 to 11:00 a.m. During the hour she
wanders down the hall for 10 minutes to have a cup of coffee, visit with a colleague about
a child, and other personal matters.

During the afternoon she takes a 3 minute phone call from Conrad.

Her law clerk reports that, as instructed by Abigail, he did legal research, but could find
no definitive answer to the issue. He did 5 hours of legitimate work, and the law firm
paid him $10 an hour.

Her law clerk researched, prepared and drafted a Rule 56 summary judgment motion. It
took 10 hours of work for the law clerk. Finding it was an excellent motion, Abigail
signed it and filed it with the court.

Conrad’s business is involved in a tangential way in a matter coming before the Insurance
Commissioner in Little Rock. The hearing is scheduled for 11:00 a.m. and will probably
last 30 minutes. Conrad thinks that Abigail should probably go to look out for his
interests.

Abigail needs to attend a deposition for Conrad in Chicago. She can take a 5:00 pm.
Flight Monday evening; attend the deposition Tuesday morning; and arrive back home at
4:00 p.m. Tuesday.

Abigail hires a graphic designer and a printer to prepare exhibits for trial. The cost is
$500.

Abigail hires an expert witness to consult on the matter. The fee of the consultant (who
will not testify at trial) is $1500.

Abigail is in her office all day Saturday preparing for trial. She orders lunch delivered to
her office at a cost of $16.00.

The law firm bills Conrad: $28 for copying expenses; $135 for extra secretarial work;





$200 for Lexis expenses; $75 for books purchased for the law firm library; $30 in long
distance phone calls; and $10 to deliver papers to another law firm in town.

11)  Abigail sends him a bill in the mail: “6 hours traveling to Fort Smith to meet with a
potential witness.” In reality she traveled to Fort Smith, delivered some papers, and
returned in 3 hours.

12)  Conclusion: what factors would you employ in resolving questionable or uncertain billing
issues?

A)
B)
C)
D)
E)
F)
G)
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Rule 1.15

Read Problem #6 (first paragraph). Identify the four violations of Rule 1.15.

1)

()

(3)

(4)

Read Rule 1.15. Work the following problems.

1)

(2)

In your office, you have 3 separate non-interest earning bank accounts labeled:
Office, Costs and Trust. You start your practice with $500 of your money.
Where do you put it?

Client Conrad comes to you, saying he was injured and has $600 in medical bills.
You take the case on a 1/3 contingency basis. Conrad agrees to pay all the costs
of litigation. He brings in $100 as an advance for costs. One week later you pay
$75 to a doctor to cover the cost of a physical exam and $325 to cover filing fees
and the cost of depositions. Ten days later the defendant offers $10,000 in full
settlement. Conrad accepts. The defendant pays the money to you as attorney for
Conrad.

Your task is to trace the money through various accounts. How much does each

account have in it at the end? How much is your fee? Where is your fee? How
much does Conrad receive?

Suppose the costs totaled $4000. How would the fee then be calculated? Does





©)

(4)

(5)

(6)

(")

that make you rethink your conclusion to (1)?

You have the same three accounts. You agree to represent a corporation for an
annual retainer of $1000, with additional fees to be billed monthly. Where do you
put the $1000?

You agree to defend a corporation in a breach of contract action. You agree to
bill at $100 an hour, and you estimate the total cost of defending the suit over the
next six months at $12,000. The client brings you $12,000. Where do you put it?
What happens in 30 days?

You agree to represent a woman in a divorce for $500 and $125 in court costs.
She brings you $625. Where do you put it? Suppose she calls you a week later
and says she has changed her mind because she and her husband have reconciled.
What happens to the money?

Suppose you have a small practice and have only two accounts: Office and Trust.
What fundamental principle must be followed?

Suppose you are in a large firm, with hundreds of clients and dozens of lawyers.
How many accounts do you have? What fundamental principle must be
followed? See page 118 of Morgan.





1)

)

(8) Suppose the firm bookkeeper is an embezzler and the trust accounts are
dissipated. What are the consequences to the firm? See page 119-120 of Morgan.

Read 1.15(b). Read pages 591-596 of Morgan/Rotunda, and Chapter 4 of Brill.

The $10,000 settlement of Conrad would earn perhaps $5.00, if placed in an
interest earning account for a week. How should the settlement be handled?

Suppose a real estate buyer brings you $1,000,000 to be held in trust until the
closing a week later. It would earn perhaps $500 in an interest earning account.
What options should the client be given? What action in regard to the $500 by the
attorney would be improper?

Because of an innocent mistake, a check written on the lawyer’s trust account is rejected
for insufficient funds. What are the consequences? See Rule 1.15(b)(5).

Client brings attorney $32,000 to be paid on her behalf to the IRS. Attorney converts the
money to his own use. He is now bankrupt and in jail. Any remedy for the client? Read
Chapter 5 of Brill.





F. Record keeping
1) How long should trust accounting records be kept? See Rule 1.15 (a)(3).
(2) How long should other records involving the representation be kept?

3) Is the client entitled to the records? See Rule 1.16 (d). See pages 129-131 of
Morgan. What factors should be considered?
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1)
)

(3)

(4)
(5)
(6)
(7)

(8)
9)

(10)
(11)
(12)
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Conflicts Under the Model Rules

For and against present client (Rule 1.7)(a)

Representing multiple clients (Rule 1.7)(a)
a) In court - Problem #9

b) Out of court

C) Third Party Neutral - Rule 2.4

d) Issue Conflicts - Problem #10

e) Criminal defendants - Problem #11

Between the Client and the Attorney's personal interests:

Rule 1.7(a) - In general - Problem #12

Rule 1.8

€)) - business transaction with client
(© - gift from client to attorney

(d) - attorney's interest in media rights
Q) - proprietary interest in case

() - lawyers in love

Between a present client and a former client (Rule 1.9(a,c)) - Problem #14
Imputed disqualification (Rule 1.10(a)) - Problem #15
Lawyer joining or leaving firm (Rule 1.9(b), 1.10(b))

Third party involvement:

a) In general - Rule 1.7(a)

b) Payment by third parties - Rule 1.8(f)

C) Insurance defense practice - Rule 1.8(f) - Problem #13
d) Group legal services - Rule 5.4(c) - Problem #34

e) Law reform activities - Rules 6.3, 6.4; Problem #34

f) Relations within the law firm - Rules 5.1, 5.2 - Problem #33
Between the lawyer as lawyer and the lawyer as witness (Rule 3.7) - Problem #28

Between a prior public position and a present private position, or vice versa (Rule 1.11) -
Problem #16

Between corporate officers and the corporate entity (Rule 1.13) - Problem #18
Clients under a disability (Rule 1.14) - Problem #17

Duty to prospective clients (Rule 1.18) - Problem #4






Characters:

Problem #15 - Imputed Disqualification and Lateral Movements

Plaintiff, National Gasket

Defendant, Worldwide Container

C & B - New York City attorney for Defendant
Willis & Xerxes, local attorney for Defendant
RST - another firm in town

ABC - another firm in town

Willis & Xerxes, Attorneys at Law
Willis - in practice since 1990;
lawyer for the railroad;
Xerxes - closed separate practice and
joined Willis in 2005;
Associate Sandra Jones - since 2005
Paralegal Peggy - since 2001
Law Clerk Conrad-Summer of 2006
Joe - Client of the firm

National Gasket v. Worldwide Container

Willis & Xerxes

1. Xerxes did some related work for National Gasket in 2003 in his separate practice and learned some confidential information.

Is he disqualified as local counsel for Worldwide?

See Rule 1.9(a,c).

2. If Xerxes is disqualified, is Willis disqualified? See Rule 1.10(a). See (A), page 256 of Morgan.
3. If Xerxes is disqualified, is Sandra Jones disqualified?
4. If Xerxes is disqualified, is C & B disqualified? See (B), page 258 of Morgan.

and X? See (D), page 266.





disqualified from representing Worldwide? See Rule 1.10(b). See (3), page 262.

7.Same as (6), but Xerxes takes with him his regular client, Joe. Can Willis bring a lawsuit against Joe in July 2008 for Joe's actions in March

work on the plaintiff’s case? See Rule 1.9(b). See (2), page 261.

9.During the pending Sam v. Railroad, Peggy leaves Mr. Willis and joins ABC. Can ABC continue to represent the plaintiff Sam? See Herrol
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Ethical Issues and Witnesses

How would you resolve the following issues? Which Rules of Professional Conduct are
controlling or persuasive?

Consider the following:

2)

3)

5)

6)

Rules 3.4; 4.3-4.4
Morgan & Rotunda, pages 326, 333-338, 388-391
Brill, pages 184-187; 214-216

Attorney says to occurrence witness: "Thanks for talking to me informally. How
would you like to spend the next 3 months in the Carribean?"

Same as (1), except "Have you thought of disappearing into Newton County for
the next month?”

Same as (1), except "I would appreciate it very much if you would not talk to the
other side. They can always subpoena you for a deposition.”

Attorney is interviewing an occurrence witness informally and the witness says,
“Can | tell you something off the record?”

Attorney is interviewing an occurrence witness informally and secretly tape
records the interview without telling the witness. Formal Opinion 01-422; pages
473-476 of Morgan.

Same as (5), but the interview is conducted via the telephone.

Attorney says to occurrence witness: “I need your cooperation. If you refuse, my
client will go to the prosecutor with those hot checks of yours.” Formal Opinion





8)

9)

10)

11)

12)

13)

92-363, page 214 of Brill and page 343 of Morgan.

Occurrence witness calls and says to attorney, "I received the subpoena for the
deposition and the $30 witness fee. But | make $100 a day and | really need the
extra money. Can you just give me the difference?” Formal Opinion 96-402,
page 185 of Brill and page 472 of Morgan.

Same as (8), except "I'm a dentist. | will have to close my office and will lose
$1000 by coming to the deposition."

Occurrence witness calls and says "I'm more than willing to come and visit with
you informally, but I will be collecting materials and traveling and spending other
time in the interview. Can you reimburse me for those expenses and the lost
time?"

Occurrence witness calls and says "I'm living here in California now and I know |
cannot be subpoenaed for trial, but I am willing to come. Can you pay air fare
and expenses and reasonable compensation for the three days that | will be out of
my office?”

Attorney hires a chemist to be an expert witness. On what basis does the attorney
pay the expert? Page 472, 605-606 of Morgan, and page 186 of Brill.

In a custody dispute, wife's attorney calls as a witness a counselor to describe the





treatment given the child during the past six months. How does the attorney
compensate the counselor for her testimony? Is she an occurrence witness or an
expert witness?

G. 14)  What are the ethical guidelines for “wood-shedding” or preparing a witness for
trial? See page 448 of Morgan. See Bayless, page 185 of Brill.

H. 15) At trial a witness testifies truthfully. Are there ethical limits on the opposing

attorney's cross-examination of that witness? Page 400 of Morgan.
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Talking to the Enemy

Analyze the ethical issues in each of the following situations.

A)

B)

C)

Read: Rules 4.2,4.3,3.8,1.13
Morgan and Rotunda: Problem #19, pages 314-330
Brill: pages, 184-187, 211-216

Attorney represents plaintiff in a negligence matter.

1)

2)

3)

4)

5)

6)

Attorney knows defendant has an attorney for the negligence matter, but attorney
calls defendant personally to discuss the accident and the possibility of settlement.

Attorney does not know if defendant has an attorney, and calls defendant.

Attorney asks “Are you represented by an attorney.” Defendant says, “Well, |
talked to a lawyer.”

Attorney knows defendant has an attorney for an unrelated domestic relations
matter, and attorney calls defendant.

Attorney has made a settlement offer to the lawyer for the defendant, but has
received no response. Attorney suspects the offer has not been communicated to
the defendant. Attorney is at a social event and meets the defendant. Can the
attorney ask the defendant about the settlement offer in general terms? Formal
Opinion 92-362, page 318 of Morgan.

Defendant has an attorney, but defendant calls attorney for plaintiff to discuss the
matter, saying “my lawyer doesn't return my calls and | don't know what is going
on.” Formal Opinion 95-396, page 315 of Morgan.

Attorney represents husband in a divorce. Wife is represented by another attorney.
Attorney tells husband, "call your wife personally and see if she will accept our offer and
let me know the results.” See page 318 of Morgan.

Attorney is proceeding pro se in divorce. Can he contact his wife ex parte when she is
represented by counsel? See page 319 of Morgan.





D)

E)

F)

Elizabeth Engineer will be an expert witness on design defects for the plaintiff in a
products liability case. Defense attorney represented Elizabeth last year in the purchase
of her home. Can the defense attorney informally talk to Elizabeth about the products
liability case without notifying the plaintiff's attorney? Formal Opinion 93-378, pages
185, 211 of Brill.

1)

2)

3)

1)

2)

3)

4)

Wilma Witness will be an occurrence witness for the plaintiff in a negligence
case. The defense attorney knows Wilma socially. Can the defense attorney
informally talk to her about the negligence case without notifying the plaintiff's
attorney?

Same as above, but Wilma Witness has her own attorney for personal matters.
Can the defense attorney speak to her without notice to her attorney?

Wilma Witness is a doctor who will be testifying as a treating physician for the
plaintiff and the defense attorney represented her last year in a medical
malpractice case. Can the attorney for the defense speak to Dr. Witness without
notice to the plaintiff's attorney? See Ark. R. Civil Pro. 35(c)(2). See page 185
of Brill.

Plaintiff sues Wal-Mart for a slip and fall accident. Can the plaintiff's attorney
informally talk (without notice to the attorney for Wal-Mart) to the manager of
the store? The person in charge of maintenance? A cashier on duty that day?
One of the janitors who was not on duty at the time of the accident?

Same as above, but the individuals are no longer employed by Wal-Mart. Formal
Opinion 91-359, page 211 of Brill.

Same as above, but the lawyer receives a phone call: “I work for Wal-Mart, and |
am willing to tell you the truth about the accident.”

Same as above, but the lawyer receives an unmarked envelope with confidential
and damaging Wal-Mart documents. Formal Opinion 94-382, page 410 of
Morgan, and page 216 of Brill.





G) In a criminal matter,

1) Can the prosecutor speak informally with the “target” or potential defendant
without notifying the attorney for the defendant? Can the police? An undercover
agent?

2) Can the prosecutor speak informally with a witness without notifying his
attorney?

3) Can the attorney for one defendant speak to a co-defendant without notifying the
attorney of the second defendant?

4) Can the attorney for the defendant talk to the victim without notice to the
prosecutor?

H) 1) Attorney represents a land fill company in a bitterly disputed regulatory matter.
Can the attorney contact high level governmental officials in the agency without
notice to the agency's counsel? Formal Opinion 97-408, page 322 of Morgan and
page 211 of Brill.

2) In a termination of parental rights matter, may the attorney for the parents talk to
the social worker for DHS without notice to the attorney for DHS?

1) Attorney represents a corporation which is accused of illegal activities.

1) Can the attorney talk to the Vice-President who is most implicated in the illegal
activities? Suppose the Vice-President has his own attorney. See Rule 1.13 (d, €)

2) Can the attorney talk to the other employees in general? Must he give them any
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Part-Time Government Attorneys

FACTS: Oak Grove is a small city in Arkansas. As the county seat, it has 20 lawyers in 7
law offices. The leading firm is the firm of Ann, Bob, Carol, Dave and Elizabeth.
All are partners in the firm. Frank is the only associate in the firm.

A. Ann is a part-time city attorney for Oak Grove, spending approximately 20% of her time
advising city officials, drafting ordinances, reviewing contracts, defending the city in
small civil claims. She is paid a salary, with occasional supplements for time consuming
projects and litigations. She has served in this position for 2 years.

1) A client ABC wishes to sue the city in a dispute over a contract drafted 4 years
ago. (Ann had nothing to do with the contract). May she represent the client
against Oak Grove?

2) Can Ann’s law partner represent the client against the city?
3) Can the partner represent a client before the planning commission?
4) Can Ann represent a client against another municipality in the same county?
B. Bob is a part-time prosecutor for Oak Grove, spending one day a week prosecuting DWI

charges. The salary is paid to Bob personally.

5) May he represent other individuals accused of DWI in the same county?

6) May his law partner represent these other DWI defendants? What steps should
the law firm take?

7) May Bob represent DWI defendants in other counties in the same circuit? In
other circuits?





8) Bob obtains a criminal conviction against Sam. May he now bring a civil suit on
behalf of the victim against Sam arising out of the same incident?

9) May his law partner sue Sam?

Carol has been elected to the Oak Grove City Council. It is a non-paying position.

10)  May she represent a client who has a dispute with the City Planning Commission?

11)  May she represent a private client before the District Judge?

12)  May Carol’s law partner sue Oak Grove in a contractual dispute?

A teacher has been dismissed from her position. May the firm represent the teacher
before the Oak Grove School Board?

David is a State Representative. In his legislative role, he sets the budget for
administrative agencies and performs general oversight.

13)  Inhis private practice, may he represent a client before the State Insurance

Commission?

14)  May his law partner? Any guidelines?

Frank is hired by the city for 6 months to work on a single matter on a part-time basis.





What advice do you have for the firm?

G. Elizabeth is a part-time district judge. Can her partners appear before her? Code of
Judicial Conduct 3(e)(i)(b) and Application (b).

H. Which of the apparent conflicts are waivable? Which cannot be waived, even after
disclosure and consent?

l. In conclusion, do you have any general advice for the law firm?
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Problem #33- Law Firms: Who Is Responsible? Who Pays?

XYZ is a large firm. It includes Partner Pete, Associates Alice and Andrew, Secretary Sally and
Bookkeeper Betty. The firm has some value in its real property, as well as its tangible and
intangible personal property. The firm carries malpractice insurance covering all the attorneys
and staff. The partners have accumulated personal assets which are now located outside the

firm.

Several mistakes have developed and been discovered in recent months:

a)

b)

c)

d)

e)

the firm misses a statute of limitation for a client and becomes subject to a
malpractice claim.

in a dispute over discovery, a partner instructs an associate to shred documents
rather than turn them over to the adversary.

a secretary innocently disclosed embarrassing information about clients to her
friends.

the bookkeeper embezzled $50,000 from the firm trust account.

a partner overbills clients.

A DISCIPLINE ISSUES

1)

2)

3)

Can a lawyer be professionally disciplined for missing the statute of limitation?
See Rule 1.1. See generally Morgan & Rotunda, Problem #33, pages 548-560.

Can the firm be professionally disciplined for the omission? See Rule 5.1.

Associate Alice failed to file the lawsuit in time. To the unsophisticated clients,
she explained that “the law has changed and this lawsuit will not succeed now.”

a) When the senior partner discovers this a month later, does he have a duty
to tell the clients? Rule 1.4.

b) Does he have a duty to report the young associate Alice to the disciplinary





4)

5)

6)

7)

8)

authorities? Rule 8.3.

C) If he simply fires the young associate, does that solve the problem? See
Morgan, page 56-60, 77-78.

What is the responsibility of the associate Andrew when ordered to shred the
documents? See Rule 5.2, 8.4.

Is the firm responsible for the secretary Sally disclosing information? See Rule
5.3.

Suppose the office bookkeeper/accountant Betty embezzled $50,000 from the
office trust account. Is the partner or the firm subject to discipline?

How should the firm handle the partner who has been discovered overbilling?
What options does the firm have?

Associate Andrew complains to his supervisor that the firm is destroying
documents in violation of a court order and he threatens to report the firm to the
judge and to the OPC. He is fired. Does he have a cause of action for wrongful
discharge? See Morgan, pages 551-554.





FINANCIAL ISSUES

1)

2)

3)

Ethically, can a lawyer limit his or her liability to a client? See ARPC 1.8(h). See
Morgan, pages 77-78.

Assume XYZ is a general partnership. See Ark. Code Ann. 8 4-46-101. Are the
other four partners financially responsible for the negligence of Pete? See Section
305. Are their personal assets (apart from the partnership) at risk? See Goforth,
The Revised Uniform Partnership Act: Ready or Not, Here it Comes, 1999 Ark.
L. Notes 47.

Do the three associates have any financial risk?

ALTERNATIVE ARRANGEMENTS

In each of the following, which assets and whose assets can be used to pay the judgment?

1)

2)

3)

Suppose XYZ is a limited partnership under Ark. Code Ann. 8 4-43-101. See
Matthews, A Review of Limited Partnership Law in Arkansas, 41 Ark. L. Rev.
189 (1988); Matthews, The Revised Limited Partnership Act of 1991, 1991 Ark.
L. Notes 55. Is a limited partnership desirable or even appropriate for a law firm?

Can XYZ ethically organize itself as a corporation? See Ark. R. Prof. Conduct
5.4(d).

Suppose XYZ is a professional corporation under Ark. Code Ann. § 4-29-201.
See Section 205 in particular.





4)

5)

6)

Suppose each of the partners is separately incorporated under Ark. Code Ann. 8§
4-29-201. See Section 101 in particular. See Note, Professional Corporations:
Shareholder Liability and the Saving Clause, 42 Ark. L. Rev. 777 (1989).

Suppose XYZ is a limited liability company under Ark. Code Ann. § 4-32-101
(enacted in 1993). See Section 308 in particular. See Beard, The Small Business
Tax Entity Pass Through Act - the Birth of a Duck, 1993 Ark. L. Notes 15;
Goforth, The Arkansas Limited Liability Company: A Call for Clarification,
1994 Ark. L. Notes 19; Matthews, The Arkansas Limited Liability Company: A
New Business Entity is Born, 46 Ark. L. Rev. 791 (1994); Goforth, An Update on
Arkansas Limited Liability Companies: New Tax Regulations and New State
Laws, 1997 Ark. L. Notes 11. See pages 78-79 of Morgan.

In 1997 Arkansas enacted legislation permitting Limited Liability Partnerships (as
well as Limited Liability Limited Partnerships). See Ark. Code Ann. § 4-42-703,
706. See Goforth, Limited Liability Partnership: Does Arkansas Need Another
Form of Business Enterprise?, 1995 Ark. L. Notes 57.

Consider the following questions:

1) do clients have to be notified of the change in status?

(@) how extensive is the liability shield? Ark. Code Ann. § 4-46 (204).

3 when does a partner exercise “direct supervision and control?”

See Goforth, Limited Liability Partnerships: The Newest Game in Town,
1997 Ark. L. Notes 25.





7)

8)

9)

10)

If you are organizing a law firm, which business organization do you choose, and
why?
solo practitioner
general partnership
limited partnership
professional corporation
LLC
LLP
LLLP
PLLC

Do any of the forms contained in (7) violate the policy embodied in Rule 1.8(h) or
mislead a client who selects a law firm based on the reputation or experience of
the law firm as an entity? See American Bar Association Formal Opinion 96-401;
page 220 of Brill; page 78 of Morgan.

What is the impact of the malpractice insurance carried by XYZ?

Assume the former client has obtained a large malpractice award against the
attorney, who has no insurance coverage. Can the attorney discharge the
malpractice judgment in bankruptcy? See Flaccus, Attorney Malpractice
Judgments, Bankruptcy Discharge, and Professional Responsibility, 4 J. of
Bankruptcy Law and Practice, 219-256 (1995).
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Problem #34 - Departing the Firm

Ann has been an associate with ABC for five years and has been in the corporate section of the
15 member firm. She has three clients that she exclusively serves, and she works with
approximately ten other clients. She now plans to leave and open a new firm with two other

lawyers.

1) Preparations for departure: Can she rent an office, open a bank account, and order
stationery without telling ABC of her plans to leave? See generally American Bar
Association Formal Opinion 99-414. See Morgan, pages 562-573.

2) Notice to clients:
a) Can she notify clients before her departure?
b) Can she notify clients after her departure?
C) Which clients?
d) In what fashion?
e) With what information?
f) Can she enclose a form for them to sign and switch law firms?

3) Documents:

a)

b)

c)

d)

Can she take documents [or copies] that she has prepared with her?

Documents (or copies) prepared by other members of the firm?

The files of her clients? See Annotation to Rule 1.16.

See McKinnon v. Hamm, (Washington County Circuit Court, Civ 93-463)

4) Clients: What duty does she have to her present clients? See Rule 1.16(d).





5)

6)

7)

8)

Fees:

a)

b)

Her three clients have paid an annual general retainer. Can she claim any of that?

If she has been handling a personal injury case on a contingency basis, does she
have a claim on that case or the eventual fee?

What risks do her clients face if they switch firms? See the Annotation to Rule
1.16.

Wrongful conduct:

See Sexton P.A. v. Milligan, 329 Ark. 285, 948 S.W.2d 388 (1997), page 219 of Brill.

Former Clients: Will she be permitted to oppose clients of ABC when she leaves? Rule

1.9(h).

Other issues:

a)

b)

What obligation does ABC have when mail or phone calls come to Ann after she
has left the firm?

Suppose the client is upset with all the lawyers? Rule 1.16.

May a law firm include a contractual provision to prevent an associate from
leaving and taking clients? See Rule 5.6(a). See pages 569-573 of Morgan.

Does Ann forfeit her annual bonus or her retirement package when she leaves?

If she goes to another law firm, can she tell them about her current clients?
Remember because of Rules 1.9 and 1.10, the new firm does not wish to hire a
tainted lawyer on a lateral move.





9) What other legal principles should be considered?

property

breach of contract

fiduciary relationships

unfair competition

trade secret

tortious interference with business relationships

2009/9











Problem #37 - Variations on

a Law Firm

Consider the following variations of a traditional law firm. First, are they permitted under the
current Arkansas Rules of Professional Conduct. Secondly, should they be permitted in the
future? What are the advantages and disadvantages?

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

Lawyers merely sharing office space: See Rule 7.5(d).

The Dual Professional: an individual who is both an attorney and CPA and engages in
both professions from her office.

The Retiring Lawyer: a lawyer wishes to sell his practice (including office equipment
and books, clients, open files, and good will) to a lawyer just admitted to practice. Rule
1.17.

See Morgan, page 573-575.

The Separate Business: the attorney who, apart from the law practice, owns and operates
a pizza restaurant. Remember Rule 8.4 (a, c).

The Client-Partner: the lawyer does legal work for a dentist. Together they purchase and
operate an automatic car wash. See Rule 1.8(a).

The attorney who has, as employees of his law firm, a CPA and other professionals: the
lawyer uses them to provide services to the clients and bills the client for their services.
See Comment 2 to Rule 5.5.

The Temporary Lawyer: a firm is swamped with business for the next month. It calls
Kelly Services and hires a secretary and an attorney for the next month. ABA Formal
Opinion 88-356, page 254 of Morgan.

The “Of Counsel” Attorney: the letterhead of the law firm lists a retired member of the
firm and a law school professor as “of counsel.” ABA Formal Opinion 90-357, page 260
of Morgan.

“Affiliated” Firms: a large firm in Little Rock and a small firm in Sebastian County
described themselves as affiliated. See ABA Formal Opinion 94-388. See Morgan, p.
260.

The Friendly Professionals: the attorney and the accountant who rent offices in a suite
and share a secretary, but keep clients, fees and information separate.





11)

12)

13)

14)

15)

16)

17)

18)

An attorney who is an employee of an accounting firm. See Rule 5.5(a) and the Arkansas
case law and statutes.

Services provided by an accounting firm: the issue is whether the firm is engaged in the
unauthorized practice of law as defined by Arkansas case law and the Supreme Court
Committee on the Unauthorized Practice of Law.

Law Related Services (or Ancillary Business / Affiliate / Subsidiary): the attorney who is
also the owner of the title insurance or abstract company, or the law firm that creates and

owns a lobbying organization. See Rule 5.7. See Advisory Opinions 98-01 and 2000-01

of the Arkansas Bar Association. See Morgan, pages 634-636.

The lawyer in Wal-Mart: the lawyer rents office space in the Supercenter, next to the
florist and the optician, and provides services to clients. How is the rent calculated? See
Rule 5.4(a). Are the safeguards of the legal profession assured?

The defense law firm that is a "captive™ of an insurance company: What is the
relationship in reality? See the professional independence requirement of Rule 5.4(c).
Who is the client? See Rules 1.7(a) and 1.8(f). See Morgan, pages 630-632.

The outsider investor: the corporation that purchases and owns a law firm, but is not
involved in the management of the firm. See Rule 5.4(d). See Morgan, pages 636-638.

The full service MDP: the corporation (or other business entity) that includes, as
employees, a cast of attorneys, accountants, underwriters, brokers, and others. The
corporation provides complete services as a team to the client/consumer. See Rule
5.4(b). See Morgan, page 633-634.

The future?: Wal-Mart hires an attorney, pays her a salary, places her in a Supercenter;
she provides legal services to customers, and the fees go to Wal-Mart. See page 635 of
Morgan.
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Problem #38 - Bank v. Borrower

This case is assigned to Judge Baxter, who was recently appointed to the bench. After graduation from
law school in 1975, he joined the firm of Adams, Baxter and Clark (now known as A & C, and
consisting only of Adams and Clark). The firm (and all the attorneys) have handled foreclosure
actions for the bank since 1980.

Judge Baxter is married and has one 16 year old son and a 25 year old married daughter. His daughter
is married to an attorney in private practice. He has one sister, who has an adult son and an adult
daughter. His sister and his nephew are attorneys. (And finally, his nephew is married to an attorney).
None of them practice in A & C.

The bank, represented by A & C, has just commenced a foreclosure action against the borrower. It is
assigned to Judge Baxter. In each of the following situations, is Judge Baxter disqualified? Do you
need any additional information in order to answer the question?

A 1) The judge has personal knowledge as to the circumstances, including the alleged duress,
under which the borrower signed the promissory note. See Canon 3(E)(1)(a).

B) 2 The judge's former law partner (Adams) represents the bank. See Canon 3(E)(1)(b).

<) 3 The judge's son has a savings account in the bank. See Canon 3(E)(1)(c).

4) The judge's son owns 50 shares of stock in the bank.

(D) 5) The judge's niece is the Vice President for marketing for the bank. See Canon
3(E)(L)(d)(D).

(E) 6) The borrower is represented by the judge's sister. See Canon 3(E)(1)(d)(ii).

7) The borrower is represented by the judge's son-in-law.





8)

9)
(F) 10)
G) 11)
H) 12

13)

14)
(n 19
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The borrower is represented by the judge's nephew.

The borrower is represented by the wife of the judge's nephew.

The judge's niece is a 20% stockholder in the bank. See Canon 3(E)(1)(d)(iii).

The judge's father will be a material witness at the trial. See Canon 3(E)(2)(d)(iv).

Judy (who was the judge's law clerk last year) represents the borrower. See Canon
3(E)(1). See page 648-649 of Morgan.

The borrower is represented by the senior partner of the sister's law firm.
See page 647 of Morgan.

The borrower is married to the first cousin of the judge.
See Morton, page 433 of Brill.

Can any of the preceding conflicts be waived? How? See Canon 3(F).






1)

2)

3)

4)

5)

6)

Lawyers in Love

Bill and Connie are married. They are partners in law firms, Bill in a Springdale firm,
Connie in a Fayetteville firm. What are the implications of their marriage for the practice
of law. See Rule 1.8(1).

A) Can their firms (through other attorneys) oppose each other?

B) Can Bill oppose Connie’s firm?

C) Can Bill oppose Connie?

How do your answers change if they are not married, but engaged? Dating? Co-habiting?
See State of California v. Jackson, page 266 of Morgan.

How do your answers change if they are brother and sister? Father and daughter? See
“Class Action”.

What are the concerns (legal, ethical, emotional, contractual) about the following
romantic relationships within a law firm?

A) Partner and associate.
B) Associate and associate.
C) Lawyer and non-lawyer employee.

Suppose there is a sexual relationship between the attorney and his client? See movies
such as “Jagged Edge” and “Body Heat.” See Rule 1.8(j); Comments 17-20. What are
possible distinctions? Limitations? See pages 222-225 of Morgan; page 109 of Brill.

Suppose there is a sexual relationship between the attorney and the spouse of his client?
See page 109 of Brill.
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