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 EQUITY ACTS IN PERSONAM 
 
Plaintiff sues defendant for breach of a contract for the sale of land.  Plaintiff seeks specific performance in a state court.  In each instance does the 
forum have jurisdiction?  Will it be able to enforce an equitable decree? 
 
 
 Plaintiff  Forum   Defendant  Land   Jurisdiction?  Enforcement? 
 
 
A) Oregon Oregon Oregon Oregon 
 
 
 
B) Oregon Oregon Oregon Tennessee 
 
 
 
C) Oregon Oregon Pennsylvania  Tennessee 
 
 
 
D) Oregon Tennessee  Pennsylvania  Tennessee 
 
 
 
E) Florida  Georgia  Florida  Florida 
 
 
 
F) Sophia, a resident of Naples, Italy, temporarily visiting relatives in Tontitown, 
 Arkansas, tells you she spent $3000 to purchase land in Sicily; but Guiseppe broke 
 his promise and put the land in his name instead of hers.  Guiseppe is also 
 temporarily visiting Tontitown but will be returning to Palermo next month. 
 Sophia wants the land transferred to her.  Can you help? 
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 ELECTION OF REMEDIES 
 
A. State the election of remedies doctrine in one sentence.  Read pages 189-201.  (§§ 2-8 to 


2-10). 
 
 
B. Give examples of inconsistent remedies. 
 
 
C. Do the following examples involve the election of remedies doctrine? 
 


(1) The plaintiff is injured by a defective hammer and sues the defendants on theories 
of negligence, strict liability, implied warranty and express warranty. 


 
(2) The plaintiff who is injured by a Wal-Mart truck sues Wal-Mart on theories of 


respondent superior and negligent entrustment. 
 


(3) On behalf of a decedent who was killed in an automobile accident, the executor 
sues the other driver in Count One alleging that the decedent was a careful driver.  
In Count Two the executor sues the tavern, alleging that it sold alcoholic 
beverages to the decedent and knowingly let him go on the highway when he was 
unable to drive properly. 


 
(4) The plaintiff stockholder sues the corporation, alleging fraud and misuse of 


corporate assets.  In Count One he seeks to rescind his purchase of the stock; in 
Count Two he asserts a stockholder's derivative suit. 


 
 
D. How does the plaintiff make an out of court election? 
 
 
E. How does the plaintiff make an in court election?  How can the plaintiff procedurally 


avoid this doctrine?  In which court is the plaintiff likely to sue?  What defensive motion 
is the defendant likely to file? 


 
 


 F. What are the theories or policies behind the doctrine? 
 
 
G. What are exceptions to the doctrine? 
 
 
H. Why is the doctrine described as harsh? 
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Contempt Chart 
 


 December 1 - Suppose the appellate court reverses the trial court's issuance of the June injunction.  What happens to the August contempt 
order?  (Consider the nature of the contempt order and the substantive reason for reversal.) 


 


 
 
 


Compensatory Civil 
Contempt 


 Coercive Contempt  Criminal Contempt 


 
The trial court had no subject matter 
jurisdiction. 
 
 
 


   


 
The trial court had no personal jurisdiction 
over the defendant. (The defendants 
properly preserved their obligations). 
 


   


 
The trial court was wrong on the merits: 
under the governing substantive law, the 
cement factory was not a nuisance. 
 


   


 
The trial judge abused his discretion in 
issuing the injunction because he failed to 
balance the hardships by considering the 
loss of employment that would result. 
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     EQUITY AND CRIMES 
 
 
Ordinance: It is unlawful to permit dogs or cats to run at large within the corporate limits of 
the City.  Local law enforcement officials have been instructed to issue a summons to any owner 
of a cat or dog who is permitting the animal to run at large.  Each owner who violates this statute 
is subject to a fine of $50 per violation. 
 
Background: 1) Dog owner Davis continually allows his dog to run loose. 
  2) Neighbor Nelson continually complains to the city officials. 
  3) Sometimes the city officials act, sometimes they don't.  Sometimes Davis is 
      fined $50 and pays, sometimes he is not fined.    
 
Consider the following actions in light of the material in pages 337-343, 360-369 of the 
casebook.  See Equity and the Criminal Law, 2000 Ark. L. Notes 1.  Be prepared to make 
arguments for your client: 
 
  Left side   -    Davis 
 
  Center    -    Nelson 
 
  Right side   -    the city attorney 
 
 
1) Davis seeks equitable relief against his neighbor Nelson to  bar Nelson from complaining 


to the police. 
 
 
 
2) Davis seeks equitable relief against the city attorney to bar further prosecutions. 
 
 
 
3) The city attorney seeks equitable relief against Davis to compel Davis to obey the 


ordinance. 
 
 
 
4) Nelson seeks equitable relief against Davis to compel him to obey the ordinance. 
 
 
 
5) Nelson seeks relief against city officials to compel them to enforce the ordinance against 
 Davis consistently. 
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 The Impact of Legislation on Equity 
 
 
The City Council of Wilson, a city of 15,000 with a large state university, has duly enacted an ordinance to 
regulate apartment complexes.  The key provisions include: 
 
1) The ordinance sets minimum apartment standards in several areas including lighting, plumbing, and 


heating. 
 
 
2) A Housing Authority is created and is empowered to enact regulations implement the standards of #1 and 


to carry out the legislative intent. 
 
 
3) "No suit for the purpose of restraining the enactment of any regulation of the Housing Authority shall be 


maintained in any court." 
 
 
4) "If the court finds that the conditions within the apartment, if permitted to continue, will imperil the health 


or safety of the tenants, it shall have jurisdiction to enjoin and close said apartment." 
 
 
5) "In an action brought by the Housing Authority, upon a proper showing, the court shall appoint a receiver 


to manage and operate said apartment." 
 
 
6) "If a tenant establishes that the owner of the apartment has violated the statutory standards, the tenant shall 


recover his or her actual damages, not to exceed $500.  A judgment in favor of the tenant shall be a bar to 
further prosecution for a violation of such statutory provisions." 


 
 
7) "Whoever violates the statutory standards or the regulations shall be fined not less than $50 nor more than 


$500 or imprisoned not more than 30 days." 
 
 
Analyze this ordinance in light of the materials listed below.  Read pages 13-14 and 317-318.  Consider how this 
ordinance would be construed in various litigation settings, including: 
 
 
a) Landlord seeks to bar the enactment of a regulation requiring municipal inspection of all apartment 


swimming pools.  See the Norris-Laguardia Act, pages 20-22.  See #4, page 325. 
               
 
 
 
 
b) Housing Authority seeks a receiver to take over and operate the apartment complex. 







 
 
 
 
 
c) The Housing Authority seeks an injunction to close the apartment complex.  See TVA v. Hill, page 318-


325, and United States v. Oakland Cannabis Buyers’ Cooperative, pages 85-89. 
 
 
 
 
 
d) Tenants seek an injunction to compel landlord to repair apartment.  See Orloff, pages 14-16. 
 
 
 
 
 
e) Tenants have suffered actual damages of $750 as a result of substandard housing.  See notes, pages 17-18. 
 
 
 
 
 
f) The Housing Authority seeks a refund for the tenants of $150 for each month they were forced to live in 


substandard housing. 
 
 
 
 
 
The left side of the room represents the landlord; the center, the housing authority; the right side of the room, the 
tenants.  Be prepared to make arguments on behalf of your clients. 
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MISCELLANEOUS EQUITABLE REMEDIES 
 
 Pretend you are taking the Arkansas Bar examination, and to your shock you see the following question: 
"Give a one sentence definition and an example of the following." Use the statutes and any other materials to 
answer as best as you are able.  
 


1. Bill Quia Timet 
 
         


2. Interpleader - ARCP 22 
 
 


3. Bill of Peace - see pages 335-337 
 
  


4. Injunction against a pending action in another state 
 
 


5. Declaratory Judgment - See pages 982-983; 1013-1014; ARCP 57, § 16-111-102 ff 
 
       
  6. Cancellation of Instrument 
 
 


7. Master-ARCP 53; § 
 
 


8. Receiver-ARCP 66; § 16-117-203 ff 
 
 


9. Writ of Ne Exeat - § 16-55-113; § 
 
 
 10. Writ of Assistance - Rule 70 
 
 


11. Writ of Sequestration - Rule 70; § 9-12-313 
 
 
 12. Fraudulent Transfer - § 4-59-204 to 210 
 
 


13. Variations of injunctions - See pages 293; 303-316 
  a) preventive 
  b) restorative 
  c) prophylactic 
  d) structural 
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 THE COMMON  LAW WRITS 
 
     Define the common law writs.  See the Constitution.  Give an example of each of the common 
law writs (in a civil context).  See Ark. Constitution, Article 7, Section 4. 
 


1.  Mandamus (§ 16-115-101 ff) 
 
 
 
 


2.  Prohibition (§ 16-115-101 ff) 
 
 
 
 


3. Certiorari (§ 16-13-205) 
 
 
 
 
 4.  Habeas Corpus (§ 16-112-102 ff) 
 
 
 
 


5.  Quo Warranto (§ 16-118-105) 
 
 
 
BONUS: 
 
1) Compare the common law writs and equitable remedies such as injunctions and specific 


performance decrees. 
 
 
 
 
 
2)   Compare the Arkansas taxpayer's suit in the Constitution. 
 Art. 16, § 13 in Supplement.  § 22-7 
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 THE MAXIMS OF EQUITY 
 
Unlike statutes, the maxims of equity lack the precision and clarity necessary to resolve specific 
issues, do not specify any sanctions, and are not invalid for vagueness.  Some are merely pretext 
or justifications for the decisions; some are inconsistent or contradictory; some are consumed by 
their exceptions.  But they do offer an insight into equitable discretion and provide the 
opportunity for creative lawyering. 
 
By the end of the semester, you should be able to explain, in general terms, each of the following 
maxims and to indicate its substantive significance.  See 1993 Ark. L. Notes 29. 
 
 
l) Equity will not suffer a wrong to be without a remedy. 
 
 
2) Equity acts in personam, not in rem. 
 
 
3) Equity delights in doing justice and not just by halves. 
 
 
4) Equity follows the law. 
 
 
5) Equality is equity. 
 
 
6) Equity regards that as done which ought to be done. 
 
 
7) Equity looks to the substance and not merely the form. 
 
 
8) He who comes into equity must come with clean hands. 
 
 
9) Equity favors the vigilant, not those who slumber on their rights. 
 
 
10) He who seeks equity must do equity. 
 
 
11) Where equities are equal, the first in time will prevail. 
 
 
12) Equity abhors forfeitures. 
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 THE RELATIONSHIP OF LAW AND EQUITY IN ARKANSAS 
 
I. This material is now divided chronologically: the law to 2000 and the law now. 
 


See pages 896-911 for general principles; read pages     3-4  of the Supplement for 
specific Arkansas law.  Analyze the jurisdictional issues in the following examples. 
 
Smith & Nixon, La Dolce Vita - Law and Equity Merged at Last, 24 Ark. L. Rev. 162 
(1970). 


 
      Brill, Law and Equity in Arkansas: Will Liles v. Liles Lead Us Out of the Morass?, 1987 


Ark. L. Notes 1. 
 
      Gitelman, The Separation of Law and Equity and the Arkansas Chancery Courts: 


Historical Anomalies and Political Realities, 17 U. Ark. Little Rock L. J. 215 (1994). 
 
 A. Suit in Chancery Court: 
 


1) Plaintiff sues in equity for an injunction to prevent future trespassing and 
for damages for past trespasses.  § 2-2 


 
 
 


 2) Defendant breaches a contract to convey Blackacre to plaintiff.  
Plaintiff sues in equity for specific performance, or for damages for breach 
of contract.  § 2-3 


   
 
 


3) Plaintiff sues in equity to prevent defendant from disposing of his assets, 
and also claims wrongful death damages. 


    
 
 


 4) Plaintiff sues in equity for a divorce and also seeks damages for an 
assault and battery caused by her husband.  Defendant moves to transfer 
the assault and battery claim to circuit court.  § 2-4 


           
   (a) Assume the defendant does not make a motion to transfer.  Does 


the judge have sua sponte power?    
     
 
 
 
 
 







 


 


 
  5) Plaintiff bank sues in equity to foreclose a mortgage; defendant answers 


and files a compulsory counterclaim, alleging fraud and lender liability by 
the bank, seeking compensatory and punitive damages and a jury trial. 


 
   (a) Suppose the counterclaim is only permissive? 
 
    Read Colclasure, page 902. 
 
 B. Suit in Circuit Court: 
 
  6) Plaintiff sues in circuit court for breach of contract; defendant raises the 


defense of an equitable set-off and moves to transfer to equity.  Should the 
circuit judge transfer the entire case, only the equitable defense, or none of 
it?  §§ 2-1, 2-4 


   
 
 


7) Plaintiff sues in circuit court for damages for slander; defendant 
counterclaims for damages for conversion of property, seeks an 
accounting, and moves to transfer to equity. 


    
 
 


8) Plaintiff sues in circuit court on grounds of lender liability and demands a 
jury.  The defendant asserts an equitable setoff as a defense and moves to 
transfer to equity. 


    
 
 C. In Summary: 
 
  9) Plaintiff claims compensatory and punitive damages for intentional 


interference with a contractual relationship.  Plaintiff also wishes an 
injunction against any future interference.  Where should the plaintiff 
commence a lawsuit?  What options are available?  What are the 
advantages and disadvantages of each option?   


 
 
II. In November 2000 the people of Arkansas approved Amendment 80, which provided for 


a new judicial article. 
 
      See the new version on pages      3-5   in your expanded Supplement.  See 


Watkins, Law and Equity in Arkansas - or Why to Support the Proposed Judicial 
Article, 53 Ark. L. Rev. 401 (2000). 


 
 







 


 


 
 


Now there will be only Circuit Courts, but in individual counties the judges may be 
sitting in Divisions, as approved by the Supreme Court.  See, for example, the 
arrangement for the 6 judges in the 4th Circuit (Washington and Madison Counties). 


 
 What happens now? 
 
 Consider the easy examples from above: 
  
  1) 
 
  2) 
 
  3) 
 
  7) 
 
 But now consider the difficult examples from above: 
  
  4) How does the judge handle a case involving both divorce and a claim for 


assault and battery damages arising out of the divorce? 
 
  5) If the plaintiff seeks equitable relief, but the defendant counterclaims for 


legal relief, will there be a jury trial?  Does it depend on whether the 
counterclaim is compulsory or permissive? 


 
  1) The plaintiff seeks either equitable or legal relief for breach of contract.  


Who determines the facts as to the grounds for breach?  Judge or jury? 
 
 6 and 8) If the plaintiff seeks monetary damages for breach of contract, can the 


defendant raise a traditionally equitable defense? 
 


What discretion does the trial judge have?  What have the legislature and the General 
Assembly not yet resolved?  What questions remain?  


 
 


See John J. Watkins, The Right to Trial by Jury in Arkansas after Merger of Law and 
Equity, 24 U. Ark. Little Rock L.J. 649 2002). 
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DAMAGES TO PERSONAL PROPERTY 
 


 
A friend of yours comes to your office as your first client and asks for advice.  What questions 
do you ask?  What advice do you give? 
 
Read pages 469-500. 
 
1) "My car has been damaged.  What can I recover?"  See Ark. Code Ann. § 27-53-401, 


402.  § 27-4 
 
 
 
 
 
 
2) "A negligently caused fire has destroyed my best suit, my wedding gown, my refrigerator 


and five photographs.  How much can I recover?"  § 5-2 
 
 
 
 
 
 
3) “My dog Rambo was killed by a negligent driver.”  See Carbasho, page 488.  § 5-2 
 
 
 
 
 
 
4)  "I was looking in a china store at the Mall and my son dropped a crystal 


nightinggale.  The sticker price was $200, but it was on sale for $159.  I'm sure the 
retailer was still making a large profit.  He had a sign: "You break'm, you buy'm."  Do I 
have to pay anything?  How much?"  § 21-5, 21-6 


 
 
 
 
 
 
5) "My company manufactures suitcases.  We put 100 of them in the hands of a delivery 


company, but it lost them.  We charge wholesalers $50 each for the suitcases, and that 
includes our profit." 
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WRONGFUL DETENTION OF PERSONAL PROPERTY 
 
Defendant borrows the plaintiff's 1992 Corvette for Homecoming, and promised to return it on 
October 3rd, but has not done so. 
 
What are the remedies of the owner? 
 
I. Replevin.  § 14-4 
 


A. What are the elements of replevin? See § 18-60-809,810. 
 
 
 


B. Summarize the three available procedures: 
 


(1) (a) § 18-60-804 
 
 


(b) § 18-60-805 
 
 


(c) § 18-60-806 
 
 


(d) § 18-60-811 
 
 
   (e) § 18-60-812 
 
 
   (f) § 18-60-813, 815 
 
 


(g) § 18-60-816 
 
 


(2) § 18-60-808 
 
 


(3) § 18-60-807 
 


Are the procedures constitutional under Fuentes et al? 
 
 
 
 
 


C. If the owner wins after a trial on the merits, what are the elements of recovery? 







See § 18-60-820(a),822.  Be creative.  List possibilities. 
 


(1) 
 
 


(2) 
 
 


(3) 
 
 


(4) 
 
 


(5) 
 
 
  (6) 
 
 
 


D.  Suppose the defendant wins? See § 18-60-820(b). 
 
 
 
 


E.  When would a plaintiff go to equity for "replevin"'? 
 
 
 
 
II. Conversion. See pages 478-486.  § 33-7 
 


A. What are the elements of the cause of action for 
trespass to a chattel?  Give an example.  What is the 
measure of damages? 


 
 
 
 


B. What are the elements of the cause of action of 
conversion?  Give an example. 


 
 
 
 
 
 


C. What are the elements of recovery for conversion?  Be creative. 







 
(1) 


 
 


(2) 
 
 


(3) 
 
 


(4) 
 
 


(5) 
 
 
  (6) 
 
 
 
 D. Suppose the defendant tries to return the Corvette. 
 
 
 


E. Suppose the chattel has been sold to an innocent third party? What are the 
elements of recovery? 


 
 
   
III. Restitution - Read pages 817-831, but wait until November. 
 


A. What is meant by "waiving the tort and suing in 
assumpsit"? 


 
 
 


B. How does the court determine the nature or amount of "remedial restitution"? 
 


(1) In general 
 


(2) Olwell, p. 829 
 


(3) Felder, p. 823 
 
  (4) model case, page 781 and 818 
 
  (5) Problem, p. 828 
 
 







 
IV.  Summary 
 


A. Opal Owner has furs with a fair market value of $10,000.  Tom Thief steals them, 
and sells them to Fred Fence for $4,000.  Fred sells them to Betty BFP (who buys 
innocently) for $12,000. 


 
 
 
 


B. What are the owner's remedies against the three defendants? 
 
 
 
 
 
 


C. To ask the same question from another approach, what can the owner obtain using 
replevin, conversion or unjust enrichment? 
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REAL PROPERTY 


 
A. Real property may be valued for purposes of condemnation, taxes, damages or 


conveyance.  What are three methods of valuing real property? 
 
 


 (1) 
 
 


 (2) 
 
 


 (3) 
 
 
 
B. If the negligence of the plumber results in broken water pipes and substantial damage to 


plaintiff's home, what can plaintiff recover? Read pages 506-514. 
 
 


 (1) general damages; § 30-1, 30-2 
 
 


 (2) special damages 
 
 
 
C. If Defendant's negligence results in the permanent pollution of plaintiff's water well, what 


can the plaintiff recover?  See pages 500-506, 520-527 
 
 


 (1) general damages 
 
 


  (2) special damages 
 
 
 
D. Defendant dropped 2 tons of rotten sweet potatoes on plaintiff's vacant, unoccupied land.  


Two of plaintiff's cows ate the sweet potatoes and died.  What are the remedies available 
to plaintiff?  See pages 47-49.  § 30-6 


 
 
 
 
 







 


 


 
 (1) Damages 


   
   a) 
 
   b) 
 


 c) 
 


 d) 
 
 
 


 (2) Restitution 
 
 


 (3) Equity 
 
  
  (4) To what extent can the above remedies be combined? 
 
 
 
E. In the context of a boundary dispute, plaintiffs allege that defendants have occupied a 


building on plaintiffs' property.  What is the remedy? What is the relief?  Read Ark. Code 
Ann. § 18-60-201 et seq.  § 30-13 


 
  (1) Remedy: 
 
 


 (2) Relief: 
    A) 
    
    B) 
 
 


 (3) What common law defense is likely to be raised? 
 
 
 
F. In contrast with ejectment, what is the objective of a forcible entry and unlawful detainer 


action? Read Ark. Code Ann. § 18-60-301 et seq.  § 25-3 
 


 (1) When does the landlord have a cause of action? 
   § 18-60-304 
 
 







 


 


 
 (2) Outline the procedure to be followed: 


 
 a) § 307 


 
   b) 


 c) 


   d) 


 e) § 310 


 f) 


  g) 


 


 (3) In your opinion is the procedure constitutional? 


 


 (4) What does the landlord recover?  §309 


 


 


 (5) When does the tenant have a cause of action? § 303 
 


  


What does the tenant recover?  § 309(d), 311 


 


 


(7) See the Arkansas Residential Landlord-Tenant Act of 2007.  See 18-17-


101, and following. 


     
 
G. Distinguish: 
 
   (1)   ejectment 
 
 
 







 


  (2) forcible entry and unlawful detainer 
 (3) quiet title action; Ark. Code Ann. § 18-60-501 et seq. 


 
 
 


 (4) bill to remove cloud on title 
 
 
 


(5) adverse possession; See ACA § 18-11-106; §§ 13-7, 30-13 
 
 
 
  (6) partition; Ark. Code Ann.  § 18-60-403  
 
 
 
H. In the absence of a statute, what is the black letter rule for equity and trespass?  Why?   
 
 
I. Defendant's garage extends over the property line and occupies 60 square feet (20 by 3 


feet) of plaintiff's residential property.  Read pages 51-53, 83-85.  See 1994 Ark. L. Notes 
1. 


 
  (1) What is the traditional remedy? 
 
 
 
  (2) What are the exceptions? 
 
 
 


 (3) If equitable relief is not appropriate, what other remedies are available? 
 
   (a) 
 


  (b) 
 


  (c) 
 
 
 
J. Owner Peter hires a contractor Carl to build a home on Lot #1, to which Peter has title.  A 


mistake is made (by Peter or Carl) and the house is built on Lot #2, which is owned by 
Debbie, an absentee owner.  When she comes to visit her children in Arkansas, she visits 
the lot and discovers the new house on her land. 


 


 4
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If Peter and Carl come to you for advice, what remedies or procedures would you 
consider?  See pages 883-887.  § 30-14 


 
 (1) The common law 


 
 


 (2) Is § 18-60-105 applicable? 
 
 


 (3) 
 
 


 (4) Is § 18-60-213 applicable? 
 
 


 (5) What is the last available option? 
 
 
     
K. Unusual acts of trespass 
 
  (1) Continuing and repeated trespass by duck hunters, page 49 
 
  (2) Straying golf balls, pages 53, 56, 349-350 
 
  (3) Edwards v. Lee's Administrator, page 827 
     
  (4) Raven Red Ash Coal Co. v. Ball, page 827 
 
 
 
 
                  
 
 
 
 
 
 
 
09/T/12 








 


 


 CROPS, TREES AND ROCKS 
  
[Read pages 514-520] 
 


Problems 
 


I. a) Owner planted acres of soybeans in late April.  On July 15, an aerial cropduster sprayed 
the herbicide Paraquat on a nearby swamp.  The drift destroyed the entire field of 
soybeans.  At the time of spraying, the soybeans are knee-high.  Farmland rents 
for approximately $40/acre in this area.  It costs owner $60/acre to farm soybeans 
($45 production cost, $15 to harvest and market). (Soybean yields averaged 50 
bushels per acre in last 3 years and have been selling for $8/bushel.) The crop is 
usually harvested in late October.  What are the damages?  (§ 30-4) 


 
 
b)  When the case is tried in December, what evidence  affecting crop values should 


be admitted? 
 
 


c) Suppose the drift occurred in February, before planting or even 
preparation for planting?  What agricultural information do you need? 


 
 
 d) Suppose the drift of herbicide occurred on May 25 just after the soybeans had 
  emerged from the ground? 
 
 
e) Suppose the drift occurred on June 28, when it was too late to replant? 
 
 
 f) Considering the above examples from an agricultural perspective, should any 


special damages be considered? 
 
 
See Brown v. Chapman, 289 Ark. 88, 709 S.W.2d 404 (1986) 
(187 acres of soybeans) 
 
 
See J.L. Wilson Farms v. Wallace, 267 Ark. 643, 590 S.W.2d 42 
(Ark. App. 1979) (297 acres of cotton). 
 
 
 
 







 


 


 
II. Would your answers to (I) change if the crop were perennial (for example, apples or 


pecans) and did not need to be replanted each year? A mature pecan tree in southeast 
Arkansas will produce 600 pounds of pecans each year, yielding perhaps $1000, with the 
only annual cost being the application of a fungicide in early May.  Suppose Stam (a  
herbicide) is sprayed on a rice field a half mile away and blows onto the pecan orchard, 
killing the crop for the year but not damaging the trees. 


 
 
 
 
III. Floyd has a beautiful 60-foot red maple tree in the middle of his front yard.  The tree 


shades his house through the hottest part of the day and saves a considerable amount on 
Floyd's air conditioning bill.  The tree has been the center of his family's activities for 2 
generations. 


 
a) Contractor in the process of widening the street in front of Floyd's house cuts 


down the maple tree by mistake.  What remedy does Floyd have?  What other 
facts are needed?  § 30-3 


 
 


b) What if Floyd intended to cut the tree down himself, but hadn't done so because 
of the cost?  He had been concerned that it would fall on his house during high 
winds. 


 
 


c) What if the maple were only five years old? 
 
 


d) Suppose it was an apple tree? 
 
  
See Bowman v. McFarlin, 1 Ark.  App. 235, 615 S.W.2d 383 (1981) 
(approximately 40 oak, pine and dogwood trees with diameters of  
4-12"). 
 
 
See White River Rural Water District v. Moon, 310 Ark. 624, 839 S.W. 2d (1992) (one post oak 
tree). 
 
  
 
 
 







 


 


 
 
IV. Tom Trespasser enters upon the land of the Georgia Pacific Corporation, harvests and 


removes pine trees, and sells them to a local mill, which converts them to lumber. 
 


What are the remedies under Arkansas law?  Read pages 517-519.  § 30-8 
 
 (1) a tort remedy 
 
 
 (2) the common law 
 
 


(3) § 15-32-301 
 
 


(4) § 18-60-102 
 
 


(5) In addition to one of the above, what else might be applicable? 
 
 
  On what basis would the plaintiff select a remedy? 
 
 
 
V. Theresa Trespasser intrudes on plaintiff's property and removes gravel. How are damages 


measured? Read pages 515-517. § 30-9 
 


(1) Suppose defendant is in good faith?  Payne, page 518 
 


(a) 
 
 


(b) 
 
   


(2) Suppose defendant is in bad faith? 
 
  (a) § 18-60-102 
 
 
  (b) 
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 NUISANCES 
 


Scan pages 77-82, 344-360, 501-505, looking for principles and ideas.  Be prepared to 
discuss the following examples.  Read Ark.  Code Ann. § 2-4-102 et seq.  § 28-3, 28-4.  
See 1994 Ark. L. Notes 1. 


 
1)   Damages         
 


a) For two months a cement factory emitted excessive dust, causing damages to the 
home of a nearby family.  What can the family recover? Be imaginative. 


 
b) An auto shredding plant operates twenty-four hours a day with resulting noise, 


vibration and air pollution that damages nearby homes and property and seriously 
affects the ability of residents to live and work comfortably. 


 
 
2)   Injunctive relief 
 


a) The odor, flies and noise from a brooder house for 40,000 broilers disturb other 
residents of rural Washington County. 


 
b) A rendering plant near Siloam Springs puts out such offensive odors that people 


within several miles are unable to sleep at night or to eat their meals without 
nausea. 


 
 c) The dust and noise from the Benton Speedbowl (a dirt motorcycle track) 


disturb nearby residents. 
 
 d) The Episcopal Church operates a soup kitchen for the homeless and vagrants.  


The neighbors complain and seek an injunction. 
 
 e) Same as (d), but the property in question is the River City nightclub on North 


College Ave. in Fayetteville adjacent to the Historic District. 
 
 f) Neighbors sue a Little Rock resident who puts up 1.6 million Christmas lights, 


gives out 30,000 candy canes and distributes 20,000 photographs of the decorated 
house to the thousands of visitors who drive by in December. 


 
g) In a pleasant Fayetteville subdivision, Sam Spite constructs, on the border of his 


property, a fence 50 feet long and 10 feet high.  The fence deprives his neighbor 
of sunlight and a view of the mountains.  See #7, page 359. 


 
 
 
 
 
3)   Restitution 







 
a) Same facts as #1(a), but the plaintiff wishes to waive the tort and sue in 


assumpsit. 
 


b) Same facts as #2(e), but the neighbors seek a restitutionary recovery from the 
nightclub. 
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 PERSONAL INJURY ISSUES 
 
 
Your client has suffered catastrophic medical injuries, both present and future, both physical and 
emotional.  In addition, your client has suffered significant long term employment losses.  
Liability is not in dispute (and the nature of the cause of action is irrelevant), and punitive 
damages are not appropriate. 
 
What questions do you ask?  What medical and financial information is required?  What 
defenses may be available?  How do you present your demands before litigation?  How do you 
argue the case to a jury? 
 
The following outline is to present the material that is found in the Shoben and Tabb casebook.  
Use it to organize your case. 
 
 
I.  Medical Bills (§ 29-1) 
 


 1) past medical bills 
 


 2) future medical bills; Frankel, p. 528; AMI 2204.  
   a) permanent injury; AMI 2202 


   b) evidence; Healy, page 544; #1, page 546  
   c) inflation? § 6-2 
   d) discounting to present value; AMI 2220; § 6-1 
 


 3) adjustment for prior health of plaintiff 
   a) thin-skulled plaintiff; #1, p. 693 
   b) AMI 2203: you should consider the full extent of the injury 


sustained, even though the degree of the injury proximately 
resulted from the aggravation of a condition that already existed 
and predisposed the plaintiff to injury to a greater extent than 
another person. 


  
  4) disfigurement, scars and visible results; AMI 2208 
 


5) rehabilitation, caretaker and travel expenses; AMI 2209 
      6) increased risk of future harm; #2, p. 


546 
 


  7) shortened life? #3, p. 548 
 
II.  Earnings (§ 29-3; § 29-4) 
 







 


 1) Loss of past earnings; AMI 2206 
 


 2) Loss of future earnings; AMI 2206 
   a) hourly employee 
   b) farmer; business owner 
   c) homemaker, #4, p. 575 
   d) inflation; pages 589-606 
   e) reduce to present value; pages 589-606 
   f) taxes, #4, page 542 
 


  3) Loss of future earning capacity; AMI 2207 
   a) Wilburn, page 536 


   b) evidence?; elements; #1-2, page 540 
 c) double recovery? 


   d) Expenses; #3, page 541 
 
 
III.  Physical Pain and Suffering (§ 29-2) 
 


 1) how to measure?; AMI 2205; Debus, p. 546 
2)   lump sum 
  3) per diem 
  4) Golden Rule 
5)   reduce to present value? AMI 2205 
 
 
IV.  Loss of Enjoyment of Life 
 


 1) separate instruction? Frankel, p. 528 
 2) double recovery? § 4-8 
 3) hedonic damages? #6, p. 576 


  4) in Arkansas? 
 
 
V.  Mental Anguish - tomorrow’s class     


 
VI.  Loss of Consortium (§ 21-4) 
 


 1) Definition: 
   a) nature of claim - derivative; tangible and intangible, White, page 


557 
   b) permanent or temporary; partial or complete; AMI 2211 


 c) comparative fault issues 
  2) Who has a claim? 
   a) Spouse injured; marital partner sues for loss of consortium. 
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   b) engaged? common law? live-in? 
 c) Filial and parental consortium; #2, page 560 


    
 
  3) How much? 
 
 
 
VII.  Injury to Child (§ 29-5) 
 


 1) claim by guardian to age of majority; AMI 2212; Parrott, #3, page 535 
 2) claim for child; AMI 2213; Healy, p. 544 


  3) pain and suffering of infants? 
  4) ethical responsibilities of attorney 
   
 
VIII. How to structure the award or judgment? 
 


 1) lump sum - Frankel, p. 528 
 2) trust fund, with periodical deposits; #10, page 600 
 3) structured settlement - #2, p. 533 


  4) annuity 
  5) tax aspects - #4, page 542, § 6-3 
  6) ACA § 16-114-208. 
 
  
IX.   Avoidable Consequences (§ 4-6) 
 


 1) Plaintiff's willingness to have medical treatment; Lobermeier, p. 
669; AMI 2214 


 2) Plaintiff's willingness to take another job;  
   pages 622-669. 
      
 
X.    Collateral Sources (§ 6-4) 
 


1) reduction of damages because of insurance payments? 
   pages 674-689, AMI 2215 
2)   reduction for payments from defendant or joint tort-feasor? 


 3) reduction for governmental payment? 
  4) reduction for donations?  
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MENTAL ANGUISH/DISTRESS DAMAGES 
 
A. Define this element of damages. See AMI 2205.  Bruns v. Bruns, 290 Ark. 347 (1986) 
 
 
B. When is this element of damages available? Consider the following situations: 
 
 1) Wrongful death claims; tomorrow's class 
 
 2) Traditional intentional torts; 
    Pursley v. Price, 283 Ark. 33 (1984) 
    Smith v. Hansen, 323 Ark. 188 (1996) 
 
 3) Negligence of the defendant, causing physical injuries. 
  (parasitic claims).  
    Crinkley, page 689. § 29-2 
 
 4) Mental anguish caused by negligence, but unaccompanied by physical harm or 
  impact Goldberg, page 694 
    Bystander claims; #2, page 693. § 33-12 
 
 5) Fear of future (and possible) physical illness 
    Potter, page 696 
 
 6) Breach of contract 
    Rubin, page 704. 
 
 7) The tort of outrage; #3, page 693. § 33-13 
 
 8) Should mental anguish be authorized in any of the following claims? Can you 
  imagine a set of facts that might be persuasive? 
  a) damage to personal property 
  b) death of a household pet 
  c) fraud 
  d) legal malpractice 
  e) wrongful dishonor of a check 
 
 
C. Why are courts reluctant to allow distress damages? See page 696. 
 
D. What type of evidence is relevant and admissible? See § 4-7. 
 
E. How does the fact finder determine the amount? How does the appellate court review? 
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WRONGFUL  DEATH  IN ARKANSAS 
 
Facts: A thirty year old teacher is in an automobile accident and dies 10 days later.  She leaves as survivors a husband, a five year old daughter, a 64 


year old aunt who raised the woman and lives nearby, and an absentee father, who lives in Arizona and has had little to do with the decedent 
since her birth.  Her 30 year old cousin Connie has been like a sister her entire life.  Read pages 561-576 for general principles.  See §§ 34-1, 
6-3, 21-4, 13-11 


 Survival Statute § 16-62-101 Wrongful Death § 16-62-102 


Who sues?   


What are the elements of recovery?    1) 
 
   2) 
  
   3) 
 
   4) 
 
   5) 
  
   6) 
 
   7) 
 
   8) 
 
 
 


   1) to husband: 
      a] 
      b] 
      c] 
 
        
   2) to daughter: 
 
 
 
   3) to the aunt: 
 
 
   4) to the father: 
 
  
   5) to the cousin: 
 


Where do the proceeds go?   


Suppose the decedent were a mother who did 
not work outside the house? 


  


Suppose the decedent were the five year old 
daughter? 
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LIMITATIONS ON COMPENSATORY DAMAGES 
Shoben and Tabb, Chapter 13 


 
1) Damages in General 
  a) Purposes of Damages; Contracts (page 372), Torts (page 469) 
  b) Nominal; Chapter 3; page 973-975 
  c) Compensatory; Sections 4-2 
     (1) General; #3, page 636 
     (2) Special 
     (3) Consequential (UCC) 
     (4) Incidental (UCC) 
  d) Liquidated; Chapter 8 
  e) Punitive; Chapter 9 
 
2) Causation and Limits 
  a) Tort claims; Section 4-3 
  b) Contract claims; Section 4-4 
  c) Redgrave, page 630 
  d) Stifft's Jewelers, 284 Ark. 29 
  
3) Certainty in the Proof; Section 4-5 
  a) Cannon, page 647 
  b) Jim Halsey, 284 Ark. 461 
 
4) Mitigation of Damages (Avoidable Consequences); Section 4-6  
  a) Parker, page 662 
  b) Garcia, page 667 
  c) Lobermeier, page 669 
  d) Western Grove, 288 Ark. 507 
 
5) Collateral Source Rule; Section 6-4 
  a) Hueper, page 681 
  b) Green Forest, 287 Ark. 43 
 
6) Economic Losses 
  a) People Express, page 721 
  b) Clark, page 708 
  c) Exxon Valdez, page 715  
 
7) Other issues: 
  a) Double Recovery; Section 4-8 
  b) Policy against economic waste; Section 4-9 
  c) Mental Anguish; Section 4-7, pages 688-707 
 
Note: The pages refer to Shoben and Tabb; the chapters and sections refer to the 5th edition of 
the Arkansas Law of Damages. 
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TORT  REFORM  ISSUES 
 
 


See generally pages 576-588 
 
A. Limits on compensatory damages 


1. Art. 5, Section 32 of the Arkansas Constitution 
2. Pain and suffering 
3. Non-economic losses 
4. Judd, page 577 


 
B. Limits on attorney fees - Amendment 28; pages 930-972 
 
C. Sanctions against frivolous lawsuits - ARCP 11 
 
D. Changes in joint and several liability - §§ 7-1, 7–2, 7-6; #2, page 586 
 
E. Modification of the collateral source rule - § 6-4; #3, page 586; #4, pages 685-687 
 
F. Mandatory alternative dispute resolution 
 
G. Punitive damages 
 


1. A cap on awards; page 586; pages 754-759 
2. A relationship to compensatory damages 
3. A portion to the state 
4. A ban on punitive damages 
5. Procedural changes 


a. Bifurcation; APCP 42 
b. Standard of proof 
c. Jury instructions 
d. Extraterritorial conduct 
e. Multiple awards 


 
H. The Civil Justice Reform Act of 2003; Ark. Code Ann. § 16-55-201 ff. 
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PUNITIVE DAMAGES 
 


Assume you are giving an introductory lecture on punitive damages.  Identify 10 basic principles 
of punitive damages that you would wish to cover, with appropriate examples.  See pages731-
777. § 9-1 et seq. 
 
A. Availability of Punitive Damages 
 


1) Purpose 
  
 


1) State of Mind; standard of conduct 
  
 


2) Torts 
 
 
 4) Vicarious Liability 
 
 
 5) Product Liability Claims 
 
 
 6) Mass Torts 
 
 
 7) Breach of Contract 
 
 
 8) Equity 
 
 
 9) Rescission 
  
 
 10) 
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 PUNITIVE DAMAGES 
 
B.   Procedural, evidentiary and constitutional issues 
 
How would you answer these questions in Arkansas? 
 
1) Assume the plaintiff properly alleges punitive damages, how does the allegation affect: 
  a) discovery techniques; 
  b) the structure of the trial; 
  c) the proffered evidence; 
  d) the definition of wealth; #5, page 757 
  e) the closing arguments; 
  f) the standard of proof; #3, page 736; #3-4, page 747-749 
  g) the jury instruction 
 
 
2) What is the traditional standard of appellate review? 
 
 
3) Assume the jury awards $1 nominal damages and $100,000 punitive damages in an 


invasion of privacy case, what is the role of the trial judge? #9, page 739. 
 
 
4) Assume the jury awards $50,000 and $10 million punitive. 
 a) Does the award violate the Eighth Amendment?  See Browning-Ferris, page 767. 
 
 b) Does the award violate either aspect of the Due Process Clause of the 14th 


Amendment?  See Haslip, page 770. 
 
 c) When is the award so excessive as to violate due process?  See TXO. 
 
 d) What role must the trial judge play?  See Honda, page 771. 
 
 e) What three factors must the trial judge consider?  See Gore, page 767. 
 
 f) What is the role of the appellate court?  See Cooper Industries, page 760. 
 
 g) Are there dollar limits on punitive damages?  State Farm v. Campbell (2003), 


page 759. 
 
 h) What is the evidentiary role of injuries to non-parties?  See Philip Morris, page 


771.  
 
 
5) Assume there are multiple defendants, one of whom undisputedly was “the villain,” how 


does this distinction affect the plaintiff’s strategy? 
 
 
 
 
6) Suppose the defendant has been assessed punitive damages in another proceeding for the 







same conduct? #1-2, page 754. 
 
 
7) Suppose some conduct occurred the boundaries of the forum? See Campbell, page 759; 


#5, page 773. 
 
 
8) Assume the plaintiff was 30% at fault, how are punitive damages affected? 
 
 
9) Suppose the tort-feasor died in the accident, does the death affect punitive damages? 
 
 
10) Suppose the defendant has insurance.  May punitive damages be collected from the 


insurer under the policy? #5, page 749. 
 
  
11) Assume the defendant is a charitable organization, should punitive damages be 


permitted? 
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Adjustments to Compensatory Damages 
Tabb and Shoben, Chapter 12 


 
1) Reduction to present value (and inflation)  
  a) What is the purpose?  See Budge, page 590. 
  b) How do the mathematics work? Examples. 
  c) What is the impact of inflation? 


 d) What are the alternative approaches to the relationship?  See Pfeifer, page 
593; and notes following: 


   1) 
   2) 
   3) 
   4) 
  e) Project 
 
2) What is the impact of income taxes?  
  #6, page 599 
 
3) Structured settlements 
  #10, page 600;  #2, page 533 
 
4) Interest 
  a) Post Judgment interest; see ACA 16-65-114.  
 
  b) Pre-judgment interest: 
   What is the rationale?  See pages 613-615. 
   What is the traditional test? 
   What is the rate? How is it calculated?  See pages 614, 620. 
   When does it begin? 
 
  c) What are reasons to deny prejudgment interest? 
   See pages 620-623, 626-628. 
 
  d) Complete worksheet #22 
 
 
5) Court costs; see ARCP 54(d). 
  a) When are costs awarded? 
  b) What costs are included?  Filing fees, service fees, depositions costs, 


exhibits, experts? 
 
6) Attorney fees  - tomorrow’s class 
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INTEREST 
 


Is each plaintiff entitled to interest?  Why?  From what date?  How much?  See §10-1 et seq.  See pages 606-628.  See Ark. Code Ann. 16-65-114. 
  
            A                        B                      C                      D


January 2006 
 
 
 
 
 
 


Defendant fails to make a 
contractual payment of 
$10,000 when due. 


Defendant obtains $20,000 
from a friend and refuses 
to return it, but invests it at 
15%. 


Defendant misappropriates 
an idea and with it earns 
$3000 by December 2006. 


Defendant causes an 
accident.  Plaintiff incurs 
medical bills of $2,000. 


February 2007 
 
 
 


Plaintiff A sues. Plaintiff B sues. Plaintiff C sues. Plaintiff D sues. 
 
 
 
 


March 2008 Judgment for $10,000. Judgment for $20,000. Judgment for $3000. Judgment for $2000 and 
$5000 for pain and 
suffering. 
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ATTORNEY FEES 
 
Assume that you are giving an introductory lecture on attorney fees.  § 11-1 et seq. 
 


A) What is the American rule?  What are the policy reasons underlying the rule? 
 
 


B) What are statutory and common law exceptions to the rule?  See pages 930-972.  
See the Arkansas supplement. 


1) 
 
 
2) 
 
 
3) 
 
 
4) 
 
 
5) 
 
 
6) 
 
 
7) 
 
 
8) 
 
 
9) 
 
 
10) 
 
 
11) 
 
 
12) 
 
 
13) 
 


§  2-4-107 
 
 
§  4-56-101 
 
 
§  4-71-214 
  
 
§  4-75-607 
 
 
§  9-12-309  
 
 
§  11-9-715 
 
 
§  16-22-308 
 
 
§  16-22-309 
 
 
§  23-79-208 
 
 
§  26-35-902 
 
 
§  27-53-402 
 
 
§  28-48-108 
 
 
§  28-73-1004 
 


  
   14) Contempt 
 







  15) Private Attorney General; #2-3, page 939 
    
 
  16) Common fund; #4, page 940 
   
  
  17)   Substantial benefit; #5, page 940 
 
     
 C) What are the procedural guidelines for attorney fees?  See Rule 54 (e).  
 
 
 D) How are fees calculated? 
 
a)    lodestar method; #1, page 963 


 
b) prevailing market rate; #9, page 966 


 
  c) upwards or downwards adjustments; #6, page 965 
   
  d) ethical issues; Rule 1.5 (b); see page 962 and 969 
    
 
E)    What other factors may be considered? 
  
  a)  the costs of litigation; #8, page 965 
   
  b)  support staff; #9, page 966 
 
  c)  discount fees for attorneys; #9, page 968 
  
  d)    the risk of non-recovery? 
 
  e)    pre-existing contracts; #3, page 966 
 
  f)    common fund cases; #4, page 940 
 
  g)    inherent judicial control of fees 
 
  h) prevailing defendant; #4, page 945 
 
  
 F) What unique issues are present in public litigation in Arkansas? 
  


a) Lake View School District No. 25 v. Huckabee, 351 Ark. 31 (2002). 
 


b) Jack Butt v. Evans Law Firm, 351 Ark. 566 (2003). 
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 RESTITUTION IN LAW AND EQUITY 
 
Joe (the wrongdoer) misappropriates $5,000 from Anne in January.  In each instance indicate the 
remedies available to Anne. Assume that conversion and other tort remedies are not available or 
are inappropriate.  See 1992 Ark. L. Notes 1. See pages 831-856. 
 
A) Joe spent $1,000 on a trip to Hot Springs and lost the remaining $4,000 at the track in 
February. 
 
 
B) (1) Joe used the $5,000 to purchase Blackacre in March. 
 
 
 (2) Joe purchased Blackacre for $5,000, held it for 3 months and has now sold it for 


$12,000. 
 
 
 (3) Joe took the proceeds of $12,000 from the sale of Blackacre, and purchased 
  Greenacre for $12,000 in June. 
 
 
 (4) Joe built a vacation cabin on Greenacre, and its improved fair market value is 


$18,000, including $3500 of materials purchased by Joe, $2000 worth of Joe's 
labor and $500 due to inflation.  In addition to the remedy, please also consider 
the amount of the judgment and how the judgment should be drafted). 


 
 
 (5) Same as (4), but Joe has a fish fry at the cabin and earns $500. 
 
 
 (6) Joe transferred Greenacre, as improved, to Smith for $20,000 in August.  Joe left 


the country with the $20,000.  Smith now owns the land; Smith knows nothing 
about Anne or Joe’s misappropriation. 


 
        


(7) Same as (6), but Smith still owes $8000 to Joe and must pay that amount in six 
months.  (Joe has left the country with the other $12,000). 


 
 
C) Joe purchased stock that increased in value to $7,000. 
 
 
D) Joe purchased stock that has dropped in value to $2,000. 
 
 
E) Joe purchased Lot 64 in March for $5000.  Joe is sued in April by a third party Patricia 


for $15,000 on an assault and battery claim.  The court awards $15,000 in May.  Anne 
sues Joe in June. 


 
 







 
F) Joe purchased Lot 99 for $5000 on March 1.  In April he borrowed money from Sam and 


gave him a mortgage on Lot 99.  In May he defaults on the promissory note and declares 
bankruptcy. 


 
 
G) Joe purchased a Corvette for $5000.  In April he borrowed money from Tony and gave 


him a perfected security interest in the Corvette.  In May he defaults on the promissory 
note and declares bankruptcy. 


 
 


Bonus:  Give five reasons why a constructive trust might generally be preferred over a 
legal remedy. 


 
 
II.  Joe wrongfully acquires $7,000 from Barbara. 
 


H) Joe used the $7,000 to purchase materials and pay laborers to add a room addition 
to a log cabin on Whiteacre, which he has owned for five years. 


 
 


I) Joe used the $7,000, with $7,000 of his own money, to purchase Redacre for 
$14,000. 


 
 


J) (1) Together with $7,000 of his own money, he purchased stocks that have 
increased in value to $42,000. 


 
 
  (2)   The stocks purchased have dropped to $8,000. 
 
 


 (3) The stocks have dropped to $4,000. 
 
 
      K) Joe used the $7,000 to pay off a note that he owed to the Second National Bank.  
The note was at 15% interest.  (Loans are today being made at 10%). 
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 TRACING AND COMMINGLING 
 
 
 
I. Jack misappropriates $500 from the plaintiff, Paula.  What relief is available to the 


plaintiff in the following examples? (Consider pages 857-867).  Assume other general 
creditors have claims against Jack. 


 
 
 


A) Jack opens a new bank account and deposits all the money, but later withdraws 
the $500 and loses it all at the race track. 


 
 
 
 
 
 


B) Same as (A), but Jack withdraws only $400, which he loses at the race track. 
 
 
 
 
 
 


C) Same as (A), but after losing the entire sum at the race track, Jack obtains $600 
from another source and places it in the bank account. 


 
 
 
 
 


D) Same as (C), but the $600 comes from his own assets. 
 
 
 
 
 


E) Into a new bank account Jack places the misappropriated $500 and (a few days 
later) $500 of his own funds.  He then withdraws and loses $900.  Next week he 
adds $600 of his own funds to the account, thus creating a balance of $700. 


 
 
 







 


 


 
F) Into the bank account Jack places the misappropriated $500 and $500 of his own 


funds.  He withdraws $900 for his trip to Hot Springs, and returns the same day 
with $200, creating a balance of $300. 


 
 
 
 


G) Same as (F), but he returns with $9900, creating a balance of $10,000. 
 
 
 
 


 H) Same as (G), but on his way home, he is robbed and loses the $9900. 
 
 
 
 


I) Same as (F), but he withdraws $500 and returns with $2000, creating a balance of 
$2500. 


 
 
 
 


J) Same as (F), but Jack withdraws $700 to pay for legal services for a divorce.  
Does the plaintiff have any relief against the attorney? 


 
 
 
 


K) Jack misappropriates $600 from Alice, $300 from Barbara and takes $100 of his 
own money, creating a balance of $1000.  Jack then withdraws $700, leaving 
$300.  Who has priority? 


 
 
 
 
II. Jack misappropriates $1 from Carol and combines it with $1 of his own money to buy 


one lottery ticket.  The ticket is the grand prize winner, paying $100,000 for the next ten 
years.  Carol comes to your office for assistance. 
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FRAUD 


 
 
 Sam Seller has a 25 year old house that has been appraised for $70,000.  He is eager to 
sell so that he can relocate and offers it to Betty Buyer for $68,000.  In response to a direct 
question from Betty, Sam says "this house has not been built on any filled land." She buys. 
 
 Three months after moving in, she modernizes the kitchen at a cost of $5,000. 
 
 Twelve months later Betty hires an appraiser (for $150) who reports that the house's 
value has increased to $74,000, which includes the kitchen modernization.  Shortly thereafter she 
discovers some cracks in the walls, doors that no longer close properly, and paneling that bulges 
from the walls.  She spends $700 trying to correct the problems, which return in a short period of 
time.  Betty hires a soil engineer (for $250) who reports that the house was constructed on 5 feet 
of fill and is now in the process of settling.  The appraiser makes another visit (for $200) and 
reports that, based on the (now revealed) soil condition, the value of the house is only $64,500.  
A civil engineer estimates that for $10,000, cement pillars could be installed to stabilize the 
house. 
 
 
(1)  a) What are the five elements of common law fraud? 
  (§ 33-8) 
 
 
 
 
 
 
  b) If fraud is established, what are the three methods of measuring general damages? 
  Scan page 813. 
 
  (1) 
   
  (2) 
 
  (3) 


  
 
 
 
 
 
 







 


 


 
a) What are the special damages? 


 
  (1) 
 
  (2) 
 
  (3) 
 
  (4) 
 
  (5) 
 
 


  
 
 
 d) What are other possible elements of damages? 
 
 
 
 
 


e) What equitable remedies are available to the buyer? 
 
  1) Mandatory Injunction 
 
 
 
 


2)  Rescission?  See page 803. §30-12  Would the elements of fraud be treated 
differently?  How would rescission work?  Distinguish legal and equitable 
rescission.  See Ballard v. Carroll, 2 Ark. App. 283 (1981). 


 
   a) What would Betty Buyer demand? 
    
   b) What would Sam Seller offer? 
 
 
 
 
(2) How would your answers to the above questions change if Sam Seller had answered, 


truthfully, “I do not know”? 
 







 


 


 
 
(3) How would your answers to the above questions change if Sam Seller had answered, 


"No", but he had been lied to by the previous owner?  § 33-9 
 
 
 
 
(4) a) How would your answers to the above questions change if Betty Buyer did not 


ask the question? Sam Seller knew it was built on filled-in land, but said nothing. 
 
 
 
 
 


b)  Suppose Betty Buyer did not ask the question, but Sam Seller and Sam's 
real estate broker and Betty's financial institution knew it was built on filled-in 
land.  See Camp v. First Federal Savings and Loan, 12 Ark.  App. 150, 671 
S.W.2d 213 (1984). 


 
 
 
 
 


c) Suppose Betty Buyer did not ask, but the Seller had not been able to sell the house 
because, two years previously, it had been the site of multiple murders? 
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 BREACH OF CONTRACT FOR THE SALE OF LAND 
 
I. Damages 
 


Betty Buyer and Sam Seller enter into a contract on October 1 for the transfer of a 
private residence in Fayetteville for $90,000.  Betty puts down $1000 as "earnest 
money".  Betty is to pay the balance of $89,000 on November 1, and take 
possession.  She is moving from Little Rock. 


 
 


a) If Sam refuses to convey on November 1, what is the measure of general 
damages? Read 453-455, 462-468.  §30-10 


 
 (a) Consider the following variations on general damages:  Suppose 


Sam sells the house to an eager buyer next week for $103,000? 
 


(b)   Suppose Betty purchases another (comparable) home in February for 
$109,000? 


 
In addition to the general damages, what else can Betty recover? Be imaginative. 


 
 


1. 
 
 
 
 
  2. 
 
 
 
 
  3. 
 
 
 
 
  4. 
 
 
 
 
 
 
 
 







 


 


 
  5. Suppose Betty was planning to sell the house next month to a third party 


from Dallas for $100,000? 
 
 
             
 
  6. Assume you represent the defendant-seller.  What defenses do you assert 


to the special damages? 
     
 
 
 


7.. Suppose the seller wished to convey, but was unable to do so because of a 
deficiency of title.  Would the damages be computed differently? 


 
 
 


 b) Betty breaches.  What is the measure of general damages?  Read #2, page 
467.  §30-11 


 
In addition to the general measure of damages, what else may Sam claim?  Be 
imaginative. 


 
1. 


 
 
 
 
  2. 
 
 
 
 


3. 
 
 
 
 
  4. 
 
 
 
 
  5. 
 







 


 
6. Suppose Sam sold the residence to a third party two months later for 


$86,000? 
 
 
 
 


7. Suppose Sam sold the residence to a third party four months later for 
$95,000?  See Mady, #2, page 467. 


 
 
   
  8. Suppose Betty (with permission) painted the interior and exterior of the 


house in late October.  May the breaching buyer claim any offsets? 
  
 
 
 


c) If Betty breaches, may Sam keep the $1000?  Read Uzan, page 455. 
 
 
 
 
 


d) Suppose the contract contained this language: "If the buyer fails to fulfill his 
obligations under this contract or fails to close this transaction, the earnest money 
may, at the option of the seller, become liquidated damages to the Seller.  
Alternatively, Seller may assert legal or equitable rights which he may have 
because of the breach of this contract." Read pages 436-437.  § 8-1  What options 
would you consider for Sam? 


 
 
 
 
 e) Suppose the contract contained the language of (d), but the amount was $25,000.  


What action would you take for Betty? 
 
 
 
 


f) If you had represented Betty at the time of the original negotiations, would you 
have revised the language in (d)?  How? 


 
 
  
 
 
 


 3 
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 BREACH OF CONTRACT 
 
 
II.  Equitable Remedies 
 
 


(A) If Sam Seller refused to convey the Fayetteville residence, what is the threshold 
requirement for Betty buyer to seek specific performance of the contract for the 
sale of land?  Read 90-105.  See 1995 Ark. L. Notes 17. 


 
 
 
 
 
 


(B) What are other general requirements for this equitable action? Read Henderson, 
page 105; scan 110-127. 


 
1. 


 


  2. 


 


  3. 


 


  4. 


 


  5. 


 


  6. 


 


  7. 


 







  8. 


    9. 


 


  10. 


      11. El Dorado drilling equipment dealer cancels a $15,000 debt and gives 
$2000 cash to operator of drilling rig in exchange for 10% of all oil found 
and marketed.  Operator finds a bonanza estimated to be worth $5 million 
to $15 million.  Is the contract enforceable? 


 
 
 
 


(C) If the Fayetteville buyer is granted specific performance, may the buyer also 
claim damages?  


  See Stratton, page 461. 
 
 
 
 
 


(D) The Fayetteville buyer purchases the house and moves in, but now discovers the 
tract has only 1.2 acres, instead of the “Lot #8 in Sunny Brook subdivision 
comprising of 3.0 acres, more or less,” described in the contract.  What judicial 
options are available? Read p. 125-127. See #3, page 467. §§30-10, 30-12. 


 
   
 
  (1) 
 
 
  (2) 
 
 
  (3) 
 
 
 


(E) If Betty refuses to purchase the residence, may the seller seek specific 
performance? See Centex Home Corp. #2, page 461. 


 
 
 







 
 


(F) The offer and acceptance contract was signed on October 1 and the closing was 
scheduled for November 1. What role does the doctrine of equitable conversion 
play? 
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 BREACH OF CONTRACT 
 
III. Restitution / Rescission (§30-12) 
 
 a) One day before the closing (and transfer of title), seller of the Fayetteville house 


calls Betty Buyer, and says, “I’m rescinding the contract.  The closing is 
cancelled.” 


 
 
 
 
 
 
 b) One day before the closing, the buyer calls the seller and says, “I am rescinding 


and will not be at the closing tomorrow.” 
 
 
 
 
 
 


c) by Innocent grantee:  Suppose the buyer acquires title, moves into the Fayetteville 
house and discovers a month later major defects in the heating and plumbing 
systems, despite warranties against "major defects".  Rescission?  How would the 
rescission remedy work?  See #1, p. 468. §17-3, §30-12 


 
 
 
 
 
 


d) by Innocent grantor:  Suppose Betty buyer moves into the house, but as of a 
month later has failed to comply with her written agreement to clear 40 acres of 
the seller's land.  Rescission? 


 
   (i) Rule: 
      
 
 
 


(ii) Exception (see Problem, page 104): 
 
 
 
 
e) Relief for a defaulting buyer - 







 
(1) Can the buyer of the Fayetteville house (for $90,000) recover her $1000 if 


she breaches because she is transferred to Oregon and no longer needs the 
house in Fayetteville?  Review Uzan, page 455.  Read 436-437. 


 
 
 
 


(2) Buyer puts down $7800 on a condominium priced at $78,000.  The 
contract designates the $7800 as liquidated damages.  Buyer is transferred 
to Florida.  Can he recover his $7800?  Read Vines, page 461.  


 
 
 
 
IV. Equitable remedies for a defaulting buyer under an installment land contract.   
 


The contract provides that upon default, the seller can terminate all of the buyer's rights 
under the contract and retain all payments made.  On the selling price of $90,000, the 
buyer pays $10,000, takes possession, makes five annual payments of $10,000, but then 
defaults, still owing $30,000 (over the next 3 years). 


 
1. Can the buyer obtain judicial assistance to make belated payments and in effect 


reinstate the contract? 
  §30-12. 
 
 
 


2.  Can Betty now obtain specific performance? 
 
 
 
 


3. If the buyer sues in equity, can she recover any money? 
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 EMPLOYMENT AND SERVICE CONTRACTS 
 
I. Action by employee 
 
1. (a) If an employee is wrongfully discharged in violation of a contract, what are the 


general damages?  the special damages?  § 19-1 
 
 
 
 
 


(b) If the University of Kentucky fires the football coach (after one year of a 
five year contract), what are his damages?  See pages 630-636. 


 
 
 
 
 
  (c) Can damages be set in a different fashion?  See pages 436. 
 
 
 
 
 


(d) Can the coach keep his job? 
 
 
 
 


2. If McDonald's fires a cook (who was hired a month ago and is paid the minimum 
wage) because she notified the city health department of violations, does she have 
a cause of action? What is her remedy?  Suppose she is fired after she dyes her 
hair purple?  § 19-2 


 
 
 
 
 


3. Plaintiff is hired for the month of December to be Santa Claus at the Mall for a 
salary of $1000.  Plaintiff is fired after two weeks. 


 
(a) What is his recovery in damages? 


 
 
 
 


(b) Suppose he sues in restitution? 
4. Same as (3), but this time the plaintiff quits after two weeks.  Any recovery for a 







breaching employee?  See #3, p. 810. 
 
 
 
II. Action by employer 
 


5. Suppose Urban Meyer leaves Florida, (after one year of a seven year contract) to 
coach a professional football team.  What general damages may the University of 
Florida claim?  what special damages?  § 17-4 


 
 
 
 


6. Suppose the University of Florida seeks an injunction against Urban Meyer to 
enjoin him from coaching a professional team for the next six years?  See pages 
116-122. 


 
 
 
 


7. Does the University of Florida have any other remedies against Meyer or anyone 
else?  § 33-15 


     
 
 
 
 8. Assume the contract said that upon leaving the Gators, Meyer could not coach at 


any other SEC school for 1 year.  Meyer is on the verge of signing as head coach 
of the LSU Tigers.   § 20-3. 


 
 
 
 


9.    Suppose the contract said that upon leaving the Gators, Meyer could not use or 
disclose any play books, scouting reports or other confidential information.  See 
ACA  § 4-75-601 et seq.  § 33-16. 


 
 
 
 
 10.   If you were the University attorney, what other provisions would you insert in the 


employment contract? 
  See #1, page 440. § 8-1. 
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 CONSTRUCTION CONTRACTS 
 
Read pages 373-378 
 
 Rogers contractor agrees to build a house in Fayetteville according to architectural plans 
and specifications for a price of cost, plus 10%, not to exceed a total of $300,000.  The house is 
to be constructed on a lot owned by the home owner. 
 
A. Action by Owner 
 


1. The contractor completes the house.  Twelve months later after occupying the 
house, the owner discovers that the drainage system surrounding the house was 
improperly constructed and water gathers around the house.  Does the owner have 
a remedy?  § 17-3 


 
 
 
 
 


2. Will a court grant rescission? 
 
 
 
 
 


3. The contractor finishes the house, but uses the wrong wallpaper, installs carpeted 
(rather than oak) stairs, and builds a "mirror" house by putting the garage at the 
wrong end of the house.  What remedy does the owner have? 


 
 
 
 
 


4. The contractor completes 80% of the house, is paid for that work and then 
breaches. 


 
a) May the owner obtain a decree of specific performance to compel the 


contractor to finish the house?  See pages 108-110; 118-119. 
 
 
 
 


b) What general and special damages may the owner claim? 
 
B. Action by Contractor 
 







 5. The contractor completes the house and is not paid. 
 


 a) Suppose he sues on the contract? 
 
 
 
 


b) Suppose he sues in restitution? 
 
 
 
 


6. The contractor finishes 75% of the house, but the owner breaches because of a 
pending divorce.   


 
  a) What advice do you give the contractor?  See pages 658-663. 
 
 
 
 
  b) What is the remedy for the contractor? 
 
 
 
 
  c) Suppose the contractor finishes the house and sells it a month later to a 


third party? 
 
 
 
 
C. Action by Breaching Contractor 
 
 7. Contractor finishes 95% of the house, and then breaches.  Any recovery for the 


contractor? 
 
 
 
 


8. Same as (7), but the contractor has only laid the foundation and put up the frame 
of the house (approximately 50%).  Any recovery for the breaching contractor?  
Does the breaching contractor have a theory to rely on?  How would the recovery 
be measured? 
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 MISTAKE 
 
I. The remedy for mistake in the formation of a contract is rescission. 
 


 (A) Mutual mistake 
 


 1) What are the standards?  See #1, page 816. 
 


 2) Give an example. 
 


 3) Jeweler: "This diamond is worth $700."  After purchase, buyer 
discovers the stone is only a topaz.  Can buyer rescind? 


 
 4) Jeweler: "I will sell you this topaz ring for $25." Buyer believes it 


is a topaz; seller also believes it is a topaz; it turns out to be a diamond.  
Can jeweler rescind? 


 
 5) Should the standards be different in personal injury cases? 


 
 6) Should the standards be different in real estate cases?  


 
 


 (B) Unilateral mistake 
 
1)   1) What are the standards?  See #5, page 126. 
 
2)   2) Give an example. 
 


 A] Jeweler: "I don't know what this stone is worth.  You can have it 
for $10."  Buyer knows it is a diamond.  Can jeweler rescind the 
sale? 


 
B] Jeweler: "I will sell you this topaz ring for $30." Buyer knows it is 


a diamond.  Can jeweler rescind? 
 


3) A grocery store marks turkey $10 instead of $15.  Buyer suspects the 
mistake and purchases for $10.  Can the store rescind the sale? 


 
  4) Seller at garage sale asks $.25 for baseball cards.  Savvy 12 year old boy 


rummages through the stack, finds an old Alex Rodriguez rookie card, and 
purchases it for $.25.  The price guide lists it at $1000.  Can the seller 
rescind? 


 
 







 


 


 
5) Should the standard be different in bidding contracts?  See § 31-3. 


 
6) Should the standard be different for a mistake by the donor of a gift? 


 
 
II. The remedy for mistake in performance of a contract is restitution. 
 


1) What are the standards?  See #2, page 817.   
 


2) Give an example. 
 
 
 


The remedy for mistake in integration of a contract is reformation.  See 1998 Ark. L. 
Notes 1. 


 
1) What are the standards?   


 
2) Give an example. 


 
 
 
III. What are the defenses?  
 


 1) the "mistake" is not a legally recognized mistake; 
 


 2) negligence; Winslow, page 814. 
 
  3) changed position; 
   A] Bank mistake. 
   B] Alexander Hamilton Life Ins. v. Lewis, pages 878. 
 


 4) compromise; settlement; assumption of the risk; Southern Farm 
Bureau Mut. Ins. Co. v. Burney, 590 F.Supp. 1016 (E.D. Ark. 1984), 
noted at 39 Ark. L. Rev. 124 (1985).  


 
5) mistake of law; 


 
 6) discharge for value 
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 UNENFORCEABLE TRANSACTIONS 
  
I. A seventeen year old resident of Fayetteville purchases a used motorcycle from a friend, 


a collection of compact discs from Wal-Mart, and clothes from Dillard's.  He wrecks the 
motorcycle, wearies of the music, and now favors the new Christmas fashions.  Can he 
rescind his purchases? 


 
You represent the seller and wish to hold the minor to his contract.  Make eight 
arguments (for some or all of the items, with additional facts if necessary).  Read Ark. 
Code Ann. § 9-25-101, 9-26-101, 9-26-104.  (§21-7) 


 
a) 


 
 
 b) 
 
 
 c) 
 
 
 d) 
 
 
 e) 
 
 
 f) 
 
 
 g) 
 
 
 h) 
 
 


II. The city signs a contract to do work on a city lake and dam.  During the performance of the 
contract, the city manager asks whether the contractor is willing to do additional work for 
40¢ a cubic foot.  The contractor agrees, does the work, and bills the city $72,062.  The 
city refuses to pay because the city manager lacked authority and the city had not 
complied with the state statutes on competitive bidding.  In suing the city, what theory 
should the contractor assert? What is the proper measure of recovery?  (§§ 17-18, 22-6, 
31-2) 


 
 
 
III. Plaintiff (seller) and defendant (buyer) have an oral agreement for the sale of Blackacre 







for $35,000.  Plaintiff agrees to clear the land that will be used for a home, to cut a road 
through the woods and to dig a well.  Plaintiff performs.  Now defendant refuses to carry 
through with the purchase.  See Ark. Code Ann. § 4-2-201, 4-59-101.  (§ 17-2, § 17-14) 


 
a) What theories can plaintiff assert to avoid the Statute 


of Frauds defense (and thereby to recover damages on the oral contract)? 
 


  i- 
 
 
   ii- 
 
 
  iii- 
 
 


b) If the contract remains unenforceable, what other theories can plaintiff assert?  
 
 
 


c) How can restitution be measured? 
 
 
 
 d) Change the fact pattern:  While negotiations are continuing, Seller permits buyer 


to take possession of the land.  Buyer occupies it for 4 months and make certain 
improvements: renovating a house, installing a septic system, fixing a barn roof.  
The parties never agree on a price, and buyers vacate.  Do the buyers have a claim 
for monetary relief?  See pages 882-887. 


 
 
 
 e) Landlord and tenant agree on an 18 month oral lease of commercial building.  


Landlord spends $5000 remodeling the building for occupancy.  Tenants refuse to 
take possession or pay anything. 


 
 
 
 
      
 
 
 
09/T/34            








 


 


 DURESS AND ILLEGALITY 
 
1) "Give me $1000 or I'll kill you." He pays.  What is the victim's civil cause of action? 


What remedy?  See Ark. Code Ann. § 5-2-208. 
 
 
2) "Sign this promissory note or your brother will go to jail." When sued on the note, what 


is the defense of the promissor? 
 
 
3) Landlord to tenant: "You owe two months' rent.  Pay or I'll bring an unlawful detainer 


action and seek multiple damages." The tenant pays and remains in the apartment.  Next 
month she brings an action to recover the rent paid. 


 
 
4a) Landlord to tenant: "You owe two months rent.  Pay or face criminal charges." The tenant 


pays and remains in the apartment.  Next month she brings an action to recover the rent 
paid. 


 
 
b) Warner Cable to college student: "You have been tapping into our cable lines.  Pay or we 


will go to the city prosecutor." The student pays.  Can he recover the money paid? 
 
 
c) Bank manager to teller: "I know you took the $100 from the cash drawer.  Either return 


the money or face criminal charges." The teller returns the money and quits his job.  A 
month later he brings an action to recover the $100. 


 
 
d) Any controlling differences among a, b & c? 
 
 
 
5) Supplier to Merchant: "Sign this contract to purchase materials for 2010 or I will not ship 


what you are expecting under the 2009 contract." If he agrees, can the victim avoid (in 
2010) the terms of the 2010 contract? 


 
 
6) a) What is the basic law for illegal contracts? The rationale?  (§17-18) 
 


b) Smith transferred property to Wilson to avoid claims by creditors.  Five years 
later, Wilson refuses to re-convey.  Smith sues in equity to quiet title, to reform 
the deed and to have title declared in Smith.  What result? 


 
c) What remedies are available to the creditor?  See Ark. Code Ann. § 4-59-204ff. 


 
7) What are exceptions to the basic rule? Give an example of each. 
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a) 


 
b) 


 
c) 


 
d) 


 
 
8) Mississippi corporation (unregistered in Arkansas) paints a house in Lake Village, 


Arkansas. 
 


a) What result if the home owner doesn't pay and the Mississippi corporation sues? 
 
 


b) What result if the home owner has paid and subsequently seeks to recover the 
payment? 


 
 
9) In pari delicto doctrine: 
 


a) Landlord rents and tenant leases sub-standard housing.  Landlord sues for the rent.  
What result? 


 
b) Tenant has paid the rent and now seeks a partial refund.  What result? 


 
c) Restaurateur knowingly employs illegal alien as a cook and refuses to pay wages.  


What result? 
 
 
10) In an illegal poker game, the victim loses $500.  Read Ark. Code Ann. § 5-66-112, 113; 


16-118-103. 
 


a) If the winner sues to collect the $500, what result? 
 


b) If the victim had paid the $500, what result if he sues next week to recover it, 
alleging that the game was fixed? 


 
c) Same as b), but the game was not fixed. 


 
 
 
 
 
 
 







 


11) Two friends bet $100 on the Cotton Bowl.  The loser refuses to pay.  What result? 
Suppose it is a friendly golf game.  Same result? Suppose the loser has paid.  Any 
refund? 


 
 
 
12) Borrower repays the debt along with the 18% interest set out in the promissory note.  


Subsequently he discovers the usury law.  Can the borrower recover the excess interest 
paid? 


 
 
 
13) Locus poenitentiae doctrine: 
 


a) Husband makes a down payment of $1000 to the hit-man to kill his wife.  They 
make up and he changes his mind.  Can he recover his $1000? 


 
 


b) Law student spends $1.00 on a lottery to win a copy of the Arkansas Code.  
Overcome with guilt at his illegal act, he changes his mind.  Is he entitled to his 
$1.00? Suppose he loses, can he then recover his $1.00? 


 
 
 
14) Agents and Partners 
 


a) Two dope dealers ask the court to divide up the partnership through an 
accounting.  What result? 


 
 


b) One illegal gambler entrusts $1000 of winnings to his buddy for the weekend.  
After the weekend, the buddy refuses to return the money, claiming it was a gift.  
What judicial results? 
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 TORTS 
 
See generally, Equitable Remedies for Common Law Torts, 1999 Ark. L. Notes 1. 
 
I. Defamation (§33-10) 
 


A. What are the elements of this tort? 
B. How are damages measured? 
C. When is injunctive relief appropriate? Review 328-333 
D. Is restitutionary relief available? Review #3, page 827 


 
 
II. Right of Privacy (§33-11) 
 


A. What are the four categories of this tort? 
B. How should damages be measured? 
C. When is injunctive relief appropriate? Review pages 62-67 
D. Is restitutionary relief available? 
E. See the Son of Sam statute; ACA § 6-90-308 


 F. Snepp v. United States, page 842 
 
 
III. Family relations (§§21-2, 21-3).  See Worksheet 09/T/36 
 


A. What are the elements of alienation of affections, 
criminal conversation and seduction? 


B. What remedies are available? 
 
 
IV. Interference with Contractual Relationship or Contractual Expectancy (§33-15) 
 


A. Define this tort. 
B. What remedies are available? 


 
 
V. Unfair competition (§33-16) 
 


A. What are the elements of this tort? 
B. Is it consistent with federal statutory remedies? 
C. What type of relief is appropriate? 
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 FAMILY RELATIONS 
 
I. Damages 
 


a. What are the elements of the tort of alienation of affections?  § 21-2 
 


b. What are the elements of the tort of criminal conversation?  § 21-3 
 
 c. The seventeen year old daughter has sexual relations with a college student.  Does 


anyone have a cause of action?  What are the damages?  § 21-3 
 


d. One week before the marriage, the groom-to-be runs off with another woman.  
Does the rejected woman have a claim for relief?  What are her damages?  Be 
imaginative.  § 21-1 


 
II. Equity 
 
 a. When will equity intervene? 
 
b.  What role does the legislature have?  See ACA §§  


 9-15-101 et seq.  
  


III. Loss of consortium 
 


a. What are the basic principles?  § 21-4 
 


b. How are damages to be measured? 
 


c. May a claim be filed by: 
 


i) a child for injuries to a parent? 
ii) a parent for injuries to a child? 


  iii) a roommate for injuries to a roommate? 
iv) a sister for injuries to a brother? 


 
IV.  Torts 
 


a) Is the minor liable for torts he commits?  § 21-6 
 


b) Is the parent liable for the torts of the minor child?  § 21-5 
 


c) May the minor sue the parent for a tort committed against the minor?  § 21-8 
 


d) May one spouse sue the other for a tort committed? 
  § 21-9 
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 INTELLECTUAL PROPERTY 
I. Patents 
 


A.  What is a patent? Give examples. 
B.  How does an inventor obtain a patent? 
C.  What are the remedies for infringement of a patent? 


 
 
II. Copyright 
 


A. What is a copyright? Give examples. 
B. How does an author obtain a copyright? 
C. What are the remedies for infringement?  
D. What are the rights and remedies for composers and performers of musical 


works?  See ACA § 5-37-510. 
 
 
III. Trademarks 
 


A. What are the three sources of trademark law? 
B. What is a trademark? Give examples.  See ACA § 4-71-10lff. 
C. How does one obtain a trademark? 
D. How can a trademark be infringed? 
E. What are the remedies for infringement? 
F. How is a trademark lost? 


 
 
IV. Private Ideas 
 


A. What is a trade secret?  See ACA § 4-75-601ff. 
B. How can a trade secret be discovered - properly or improperly? 
C. What are the remedies for misappropriation? 


 
 
V. Partially communicated ideas 
 


Review pages 887-888. 
 
 
VI. Publicly communicated ideas 
 


Criminal law professor gives brilliant lectures.  Student in the class takes notes, prepares 
outlines and sells outlines to incoming students. 


 
Does the professor have a cause of action?  § 33-16  What are the remedies? 
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 COPYRIGHT AND MUSIC 
 
 A leading country and western musician writes the music and lyrics for a new song.  He 
copyrights the song.  He also records the song and sells the recordings to the public for $10 a 
tape.   
 
 Analyze each of the following by asking whether the activity violates copyright law.  
 
 1) Alison Krause wishes to sing the song on her television show. 
 


2) Johnny Cash wishes to perform the song in his own unique style and release it on 
his new tape.  


 
3) Blackbeard makes 10,000 copies of the recording in his garage and sells them to 


street vendors for $1 a copy.  
 


4) The local radio station wishes to play the song over the air. 
 


5) A local disco wishes to play the song at its club. 
 


6) A restaurant uses live bands.  The band wishes to play the song. 
 


7) A small restaurant on Dickson Street wishes to play the recording for its 
customers.  


 
8) An amusement park wishes to play the recording for background music.  


 
9) A church choir buys the sheet music and wishes to sing it in Sunday morning 


services. 
 


10) The choir soloist has been asked to sing the song at a wedding. 
 


11) A fraternity wishes to play the recording at a party. 
 


12) The Girl Scouts at summer camp wish to sing the song. 
 


13) A family wishes to sing the song at the teenager's birthday party.  
 


14) A music professor wishes to play the recording in class. 
 


15) The University band wishes to play the song at half-time of a football game. 
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